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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
Joint Council on Educational 


Broadcasting and Rochester Area 
Educational Television Association, 


Petitioners, 
v. Case No. 16,594 
United States of America and the 
Federal Communications Commission, 
Respondents. 
PETITION TO REVIEW ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


To the Honorable, the Judges of the United States Court of Appeals for 
the District of Columbia Circuit: 


Petitioners, Joint Council on Educational Broadcasting (hereinafter 
JCEB) and Rochester Area Educational Television Association (hereinafter 
RAETA), respectfully petition this Court to review the Report and Order 
of the Federal Communications Commission (hereinafter Commission) in 
Docket No. 13859 (RM-71, RM-98, RM-164), FCC 61-1013, released August 
3, 1961, 21 R.R. 1748 (attached hereto as Exhibit A), which denied that 
portion of a Petition for Rule Making (RM-71), filed with the Commission 
on November 3, 1958, by the Joint Council on Educational Television 
(former name of the JCEB), requesting reservation of Channel 13, 
Rochester, New York, for non-commercial educational use. 

In support thereof petitioners state: 


Nature of the Proceedings 
As To Which Review is Sought 
Prior to the institution of the proceedings below, Rochester, New 


York, had two operating VHF television stations, WROC-TV, Channel 5, 
and WVET-TV, Channel 10 (on a share-time basis with WHEC-TV), and 


2 
three UHF channels, one of which (Channel 21) was reserved for non- 
commercial educational use. On December 5, 1960, the Commission 
released a Notice of Proposed Rule Making (Docket No. 13859, FCC 
60-1425, 25 F.R. 12626), inviting comments by interested persons with 
respect to a proposal to add Channel 13 to Rochester, New York, as a 
third VHF assignment to that City, and also inviting comments with 
respect to the Petition for Rule Making (RM-71) to allocate and reserve 
Channel 13 at Rochester for non-commercial educational use. RAETA 
filed detailed comments and reply comments on April 18, May 12, and 
May 26, 1961, supporting reservation of Channel 13 for non-commercial 
educational use. 

On August 3, 1961, the Commission released its Report and Order 
in the rule making proceeding, in which, after discussing the written 
pleadings and letters filed in that proceeding, allocated Channel 13 to 
Rochester, New York, but denied the request contained in RM-71 to 
reserve Channel 13 for non-commercial educational use. The Commis- 
sion concluded that "there is at this stage greater need for a third com- 
petitive commercial service than for the VHF educational reservation. 
The demonstrated economics of intermixed service compel the conclusion 
that, were Channel 13 to be reserved for educational use, Rochester would 
for a long time be deprived of a third full network program service." 
Report and Order, Docket 13859, 21 R.R. 1748, 1752 (Appendix A, infra, p. 6) 

Jurisdiction and the Facts 


Upon Which Venue is Based 
This petition is ‘filed pursuant to the Judicial Review Act of 1950 


(Act of December 29, 1950, c. 1189, 64 Stat. 1129, 5 U.S.C. §81032-1034, 
1039), as amended; the Communications Act of 1934 (Act of June 19, 1934, 
c. 652, 48 Stat. 1093, 47 U.S.C. 8402 (a)), as amended; and the Administra- 
tive Procedure Act (Act of June 11, 1946, c. 324, 60 Stat. 243, 5 U.S.C. 


$1009 (a)), as amended. Venue in this Court is specifically provided for 

in Section 3 of the Judicial Review Act of 1950 (5 U.S.C. 81033). 
Petitioners JCEB and RAETA are adversely affected and aggrieved 

within the meaning of Section 4 of the Judicial Review Act of 1950 (5 U.S.C. 


3 
§1034) by the Commission's Report and Order in Docket 13859. Petitioner, 
a national organization acting as chief spokesman for the interests of 
organized education in the field of radio and television, and petitioner, 
before the Commission to request reservation of Channel 13 at Rochester, 
is vitally concerned with the maintenance and furtherance of the Commis- 
sion's established reservation policy, and is adversely affected and ag- 
grieved by the Commission's failure and refusal to reserve Channel 13 
at Rochester. Likewise, RAETA, a non-profit educational corporation 
comprising a 21-member group drawn from educational institutions, cultural 
groups, and business and industry in the Rochester area, created to provide 
full-time non-commercial educational television service to the Rochester 
community and its environs, and a principal supporter of the Petition for 
Rule Making (RM-71) in the proceedings below, is deprived by the said 
Report and Order of the established and effective means of bringing such 
full-time non-commercial educational television service to Rochester. 


The Grounds Upon Which 
Relief is Sought 
The Commission's said Report and Order is arbitrary, capricious, 


an abuse of discretion and otherwise not in accordance with law; is con- 
trary to the public convenience, interest or necessity; is in excess of 
statutory jurisdiction, authority and limitation, and short of statutory 
rights; is manifestly against the evidence; is without reasonable factual 
or legal basis; and is otherwise erroneous and invalid for the following 
reasons: | 
1. The Commission erroneously refused to reserve Channel 13 
at Rochester for non-commercial educational television use. 


2. The Commission's said action is in contravention of Section 4 (i) 
and 308 (f) and (g) of the Communications Act of 1934, as amended (47 
U.S.C. §§ 154 (i), 303 (f) and (g)) and Section 3.606 of the Commission's 
Rules and Regulations in that it is inconsistent with law and established 
Commission policy, fails to comport with the public convenience, interest 


or necessity, and fails to encourage the larger and more effective use of 
radio in the public interest. 
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3. Said action is an arbitrary and capricious departure from estab- 
lished Commission policy to reserve one of the assigned channels for non- 
commercial educational television use in all communities having three or 
more VHF assignments (Sixth Report and Order on Television Allocations, 
1 R.R. 91:601, 619 (1952) ), is otherwise unlawful, and constitutes an abuse 
of Commission discretion. 

4. Said action is in violation of Section 1 of the Communications Act 
of 1934, as amended, since its effect would be to deprive numerous persons 
of afirst VHF non-commercial educational television service. 

5. Said action is arbitrary and capricious, an abuse of discretion, 
and otherwise unlawful in its conclusion that a third full-time network 
commercial program facility is to be preferred to a first full-time non- 
commercial educational television facility in Rochester, New York. 

6. Said action, by concluding that a third full-time network com- 
mercial service is to be preferred to a first full-time non-commercial 
educational television service at Rochester, New York, is unfair and dis- 
criminatory and contrary to the public interest. 

7. Said action is arbitrary and capricious and otherwise unlawful 
in that it is without reasonable factual or legal basis and is manifestly 
against the evidence of the educational and cultural needs of the Rochester 
community for a first full-time non-commercial educational television 
service. 

8. The ultimate conclusion that Channel 13 at Rochester, New York, 
should not be reserved for non-commercial educational television use is 
arbitrary and capricious because it is unsupported by the Commission's 
mediate findings. 


Relief Prayed 
WHEREFORE, petitioners pray that this Honorable Court determine 


that the Commission's said action is erroneous and invalid, set aside the 


5 
same, and grant to petitioners such other and further relief as the Court 
deems reasonable and proper. | 

Respectfully submitted, 


JOINT COUNCIL ON EDUC ATIONAL 
BROADCASTING and ROCHESTER 
AREA EDUCATIONAL TELEVISION 
ASSOCIATION 


By: /s/ Norman E, Jorgensen| 
By: /s/ Robert A, Woods 


KRIEGER & JORGENSEN 
2011 Eye Street, N.W. 
Washington 6, D. C. 


Their Attorneys 


August 30, 1961 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


Joint Council on Educational 
Broadcasting and Rochester 
Area Educational Television 
Association, 


ad 


Petitioners 
v. 


United States of America and 
Federal Communications Com- 
mission, 


Case No. 16,594 


Respondents, 


American Broadcasting Company- 
Paramount Theaters, Inc. 

Federal Broadcasting System, Inc., 
Star Broadcasting Co., Inc., 
Anthony R. Tyrone, t/a Channel 13 
of Rochester, 


ee Nee ee ee es es ee er ae 


~— 


Intervenors. 


PREHE ARING STIPULATION 
I, Counsel for petitioners, respondents, and intervenors stipulate 


and agree that the following issues are presented by the Petition to Review 


in the above-entitled case; but do not concede the correctness of any factual 
or legal premise which may be implicit in the formulation of the issues: 
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(a) Whether the Federal Communications Commission 
properly refused to reserve Channel 13 at Rochester, New 


York, for non-commercial educational use. 
(b) Whether the Federal Communications Commission 
properly found that there was a greater need for a third 


full-time commercial VHF channel than for a first reserved 
VHF channel at Rochester, New York. 

(c) Whether the Commission, by its expressed prefer- 
ance for the programs of a third full-time network commer- 
cial service, prejudged any comparative proceedings to be 
held concerning Channel 13 at Rochester, New York.* 


I. Counsel for all parties stipulate and agree that the petitioners 
will file their brief on or before November 22, 1961, and respondents 
and intervenors will file their briefs on or before December 22, 1961. 
Petitioners will file their reply brief, if any, on or before January 8, 
1962. The Joint Appendix will be filed on or before January 15, 1962. 
References to the record appearing in the various briefs of the parties 
may be to the page numbers of the record certified to the Court. In 
the printing of the Joint Appendix there will be set forth, in addition to 
the consecutive numbering of the pages of the Joint Appendix, the original 
record page numbers in bold type and indented in a manner which will 
render it convenient for the Court to locate the pages referred to in the 
briefs. 

Respectfully submitted, 
/s/ NORMAN E, JORGENSEN 
Counsel for Petitioners 


/s/ DANIEL R, OHLBAUM 
Assistant General Counsel 
Federal Communications 

Commission 


* Respondents and intervenors do not concede that this issue is properly 
before the court or that it is a correct description of the Commission's 
decision, and reserve the right to so argue. 
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/s/ RICHARD A, SOLOMON 
Attorney 
Department of Justice 


/s/ E. D, JOHNSTON 
Counsel for Federal Broadcasting 
System, Inc. 
/s/ VERNON L. WILKINSON 
Counsel for American Broadcasting 
Company-Paramount Theatres, Inc. 


/s/ HERBERT N, SCHULKIND 
Counsel for Star Broadcasting 
Co., Inc. 


/s/ LAUREN A, COLBY 
Counsel for Anthony R, Tyrone, 
t/a Channel 13 of Rochester 


PREHE ARING ORDER 
Counsel for the parties in the above-entitled case having submitted 


their prehearing stipulation dated October 17, 1961, pursuant to Rule 38(k) 
of the General Rules of this Court and the stipulation having been con- 
sidered, the stipulation is hereby approved, and it is | 
ORDERED that the prehearing stipulation dated October 17, 1961, 
shall control further proceedings in this case unless modified by further 
order of this court, and that the stipulation and this order shall be printed 
in the joint appendix of the parties herein. 


Dated: October 19, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D, C. 


In the Matter of 


Amendment of Section 3.606, 

Table of Assignments, Docket No. 13859 
Television Broadcast Stations 

(Rochester, New York) 


[ 328] 
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COMMENTS OF AMERICAN BROADCASTING COMPANY 
IN SUPPORT OF PROPOSED RULE MAKING 

In this proceeding the Commission has proposed to amend the 
Table of Assignments to provide for a third VHF commercial channel 
at Rochester, New York as follows: 
Present Allocations Proposed Allocations 1/ 
Rochester, 

New York 5-, 10+, 15-, *21, 27+ 5-, 104, 18-, 15-, *21, 27+ 

American Broadcasting Company urges adoption of the proposed 
amendment and in support thereof shows as follows: 

The Commission has recognized that there is an urgent need to 
provide, wherever possible,at least three competitive services in each 
of the major markets. 2/ By any standard, Rochester qualifies as a 
major market deserving of three-station competitive service. As pointed 
out in the Commission's Notice, 


1/ In a separate proceeding in Docket No. 13858, the Commission has 
proposed to substitute Channel 8 for Channel 5 at Rochester. 


2/ See for example, Notice of Proposed Rule Making in Docket No. 
13340. 


[329] 
Rochester in 1950 had a population of 332,448 and a metropolitan area 
population of 487,632. While the population of the city proper declined 
somewhat between 1950 and 1960, to 318,611, the population of the 
standard metropolitan statistical area increased sharply to 586,387, 
giving it a rank of 44th in the country. This compares with rankings 
of 51st and 54th assigned to the Rochester television market by Television 
‘Age and CBS, respectively.2/ Total 1959 retail sales for the Rochester 
market are estimated by Sales Management at $760,439,000 resulting in 
a rank of 43rd. Television Factbook, Fall-Winter 1960 edition, estimates 
a total of 159,270 television homes in the Rochester television market 
and assigns it the rank of 49th. Thus, on the basis of population, sales, 
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and television statistics, the Rochester market ranks approximately 
50th or higher in the United States. 
Rochester presently receives service from two commercial tele- 
vision channels; Channel 5, which is occupied by WROC-TV and Channel 
10, which is shared between WHEC-TV and WVET-TV. WROC-TV is a 
prefreeze station which commenced operation in June, 1949. The two 
share-time Channel 10 stations both commenced operation in November 
1953. No UHF station has ever operated in Rochester. Two UHF con- 
struction permits for Rochester have been outstanding for several years 
but have never been implemented. 2/ UHF receiver circulation in the 
area is negligible to non-existent. 


1/ See Television Age, issue of November 30, 1959, and Comments of 
CBS in Docket No. 11532. 


2/ The commercial authorization was terminated in November! 1960. 


[330] 
Although WROC-TV and the share-time stations on Channel 10 
carry a number of ABC programs, they are unable, on only two channels, 
to provide adequate outlets for all three television networks. Asia result, 
the public in the Rochester area is denied an opportunity to view a number 
of ABC programs, Attached as Exhibit A is a current list of ABC pro- 


grams cleared and programs not carried in the Rochester market. It 


will be noted that some 20 ABC programs are not presently being broad- 
cast in Rochester, and that with respect to the ABC programs which are 
broadcast, the majority of them are not broadcast at their regular times. 
As shown in the attached engineering affidavit, Channel 13 ¢an be 
assigned to Rochester in full compliance with all present domestic 
separation requirements, It also appears that the assignment of Channel 
13 to Rochester, utilizing a transmitter site on the existing antenna farm, 
would be consistent with the Working Arrangement for the Allocation of 
VHF Television Broadcast Stations under the Canadian-U.S.A. Television 
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10 
Agreement of 1952 which has recently been arrived at with the Canadian 
authorities. Thus the proposed assignment, being in compliance with 
present allocations policies, can be made immediately without awaiting 
the establishment of an interim allocations policy as proposed in Docket 
No. 13340. 


[331] 

For the foregoing reasons American Broadcasting Company believes 
that the proposed assignment of Channel 13 to Rochester would serve the 
public interest, convenience, and necessity and urges that it be made final 
as promptly as possible. 

Respectfully submitted, 
AMERICAN BROADCASTING COMPANY 


By Mortimer Weinbach 
7 West 66th Street 
New York 23, New York 


James A, McKenna, Jr. 
David S, Stevens 


McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6, D. C. 


April 18, 1961 Its Attorneys 
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Exhibit A 


ROCHESTER 
WROC-TV WHEC-TV/WVET-TV 
Rebel Wed 7-730 Matty's Funday Funnies Sun 5-530 Live 
Churchill Sun 730-8 Expedition Live WHEC-TV 
Disney Live | Bugs Bunny Thurs 6-630 WVET-TV 
Asphalt Jungle Fri 730-830 Rifleman Live WHEC-TV 
(formerly Islanders) Wyatt Earp Mon 7-730 WVET-TV 

Hong Kong Sat 6-7 Ozzie & Harriet Live WVET-TV 
Real McCoys Tues'7-730 Maverick Sat 6-7 WHEC-TV 
Flintstones Fri 7-730 Untouchables Thurs 9-10 
Detectives Live Golf Sat 4-5 WVET-TV 
Beaver Thurs 7-730 Donna Reed Sat 530-6 WHEC-TV 
Rock & Friends Sun 12-1230 Funday Funnies Sat 1-130 

(Fri. pgm.) 


NOT IN MARKET: 


Championship Bridge Adventures in Paradise 
Lawman Stagecoach West 

Peter Gunn Hawaiian Eye 

Alcoa Presents 77 Sunset Strip (cancelled WROC 9/16/60) 
Cheyenne Welk 

Surfside Six Fights 

Guestward Ho My Three Sons 
Harrigan & Son Law & Mr. Jones 
Silents Please Naked City 

Paul Winchell 

Roaring 20's 
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AFFIDAVIT 


CITY OF WASHINGTON ) 
SS 
DISTRICT OF COLUMBIA) 


Frank G. Kear, having been duly sworn, deposes and says that: 
1. He is a qualified engineer engaged in consulting engineering 
in the City of Washington, District of Columbia; he has been granted 
registration to practice as a Professional Engineer in the District of 
Columbia; he is a member of the firm of Kear and Kennedy, and his 
qualifications are a matter of record with the Federal Communications 
Commission. 
2. He has been retained by the American Broadcasting- Paramount 
Theatres, Inc., to make a study of the Notice of Proposed Rule Making in 
the matter of amendment of Section 3.606, Table of Assignments, |Tele- 
vision Broadcast Stations (Rochester, New York), Docket No. 13859 et al 
and the New Working Arrangement for the Allocation of VHF Television 
Stations under the Canadian-USA Television Agreement of 1952 (Federal 
Communications Commission Public Notice -B 2700, dated March 29, 
1961), and in the light of this study to prepare an engineering report em- 
bodying his comments upon this Notice of Proposed Rule Making. 
3. He has studied this notice and the "Working Arrangement", and 


? 


has prepared a report, which report is attached to and forms part of this 
affidavit. 


[ 333] 
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4. The material contained in this report is true and correct of his 
own knowledge except such statements as are on information and belief, 
and as to such statements, he believes them to be true. 
/s/ FRANK G, KEAR 
{Jurat dated April 12th, 1961] 
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ENGINEERING COMMENTS 
IN REGARD TO 
PROPOSED RULE MAKING TO ADD 
TELEVISION CHANNEL 13 TO ROCHESTER, NEW YORK 
FCC DOCKET NUMBER 13859, ET AL 


The Federal Communications Commission, in its Notice of Proposed 
Rule Making adopted November 30 and released December 5, 1960, Docket 
13859, proposes to add Channel 13- to Rochester. A study of the allocation 
situation as it affects Channel 13 discloses the fact that there are no 
dome stic television allocations or operating television stations which 
would interfere with such an allocation. There is however the question 
of the mileage separation between a television station in Rochester and 
CKCO-TV in Kitchener, Ontario, also on Channel 13. 

By Public Notice -B2700, dated March 29, 1961, the Federal Com=- 
munications Commission has advised that a working arrangement for the 
allocation of VHF television broadcast stations under the Canadian-USA 
Television Agreement of 1952 has been concluded by an exchange of letters 
between the Chairman of the FCC and the Director of the Telecommunica- 
tions and Electronics Branch of the Department of Transport, Ottawa, 
Ontario. This document states that with respect to certain allocations, 
operating parameters have been agreed upon as exceptions to the terms 
of the Working Agreement. Appendix I of the document indicates that 
mutual agreement has been reached on the assignment of Channel 13- 
to Rochester, New York with an effective radiated power of 25 DBK and 
an antenna height of 500 feet above average terrain, the location thereof 


[336] 
13 
to be in the city of Rochester. The existing antenna farm for the| city of 
Rochester lies immediately South of the center of the city, and at this 
point air traffic considerations have limited the height of antennas 


[335] 
to 500 feet. The agreed upon parameters, as listed in Appendix I of the 


referenced document, would therefore permit the operation of a Channel 
13- television station from a site in the present Rochester antenna farm 
and with a height above average terrain equal to the maximum permissible 
based upon air traffic considerations. There would be no limit to the 
effective radiated power beyond the normal maximum for High Band VHF 
channels (25 DBK). 
Appendix I of the same Working Arrangement also indicates that 
agreement has been reached to permit the operation of a television sta- 
tion on Channel 13+ in Ottawa, Ontario with an effective radiated |power 
of 25 DBK and a height in feet above average terrain of 1000. While no 
specific location has been designated for such an operation, the city of 
Ottawa, Ontario is in excess of 170 miles from the Rochester antenna 
farm. Consequently, under existing standards for domestic operation 
in the United States there would be no reason to oppose or object! in any - 
way to the Ottawa allocation, 
There appears therefore to be no obstacle to the assignment of 
Channel 13- to Rochester, New York as proposed in Docket 13859 if the 
assignment is restricted to the extent set forth in the "Working Agree- 


ment", 


[336] 


COMMENTS IN SUPPORT OF NOTICE OF 
PROPOSED RULE MAKING 


Federal Broadcasting System, Inc. submits the following comments 
upon the Notice of Proposed Rule Making in the above-entitled matter: 


[ 336] 
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1. The following channels are allocated to the City of Rochester, 
New York in Section 3.606, the Table of Assignments for Television 
Broadcast Stations: 5+, 10+, 15-, *21, 27+. Only two of the channels, 
Channels 5 and 10, are in use. Station WROC-TV operates on Channel 
5 and Stations WVET-TV and WHEC-TV share time on Channel 10. 

2. The Commission on November 30, 1960 adopted its Notice of 
Proposed Rule Making, released on December 5, 1960, in which it states 
that the Commission has, for some time, recognized the desirability of 
a third VHF television outlet for Rochester and proposes to amend its 
rules to add Channel 13 to those assigned to Rochester. Comments were 
invited to be filed on or before January 6, 1961, and the time was eventually 
extended to April 18, 1961. 


[337] 
3. The respondent, Federal Broadcasting System, Inc., (Federal) 


is the owner and licensee of standard broadcast station WSAY, which 


operates in Rochester, New York. Federal has long been interested in 
obtaining a license to operate a television station at Rochester, New York 
on a VHF channel. It filed an application in March, 1953 for Channel 10, 
but the application was returned because the channel requested had already 
been assigned to WHEC-TV and WVET-TV, on a share-time basis, through 
a protested expediting procedure, and no VHF channel has been available 
in Rochester since. Federal has sought the allocation of an additional VHF 
channel to Rochester since 1957, when it (on July 29, 1957) filed comments 
in Docket No. 11751 supporting a petition of Star Broadcasting Company 
insofar as it requested amendment of the Commission's Notice of Further 
Proposed Rule Making to provide for the allocation of Channel 13 to 
Rochester, but opposing the request of Star Broadcasting Company that 

an order be issued tolit directing it to show cause why its authorization 
for Channel 15 should not be modified to specify operation on Channel 13. 
Federal also filed on November 20, 1957 a partial opposition to petition 

of Star Broadcasting Company, Inc., filed on October 27, 1957, requesting 


[339] 
15 
the Commission to institute rule making to allocate Channel 13 to Rochester 
and to issue an order to Star Broadcasting Company directing it| to show 
cause why its authorization should not be 
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modified to specify Channel 18. Again, Federal supported the petition 
for allocation of Channel 13 to Rochester but opposed the request for an 
order to show cause. 

4. Federal on July 21, 1958 filed a petition supporting a petition by 
American Broadcasting Company requesting amendment of Sections 3.606 
and 3.610 of the Commission's Rules and Regulations by allocating Channel 
13 to Rochester. On August 12, 1958 it petitioned for leave to intervene in 
Docket No. 11751 to oppose the assignment of Channel 13 to Station WKTV 
in Utica, New York under such conditions as to prevent its assignment to 
Rochester, and it subsequently filed a reply to oppositions to its petition 
to intervene. On September 30, 1960 it filed comments in Docket No. 


13340 in the matter of proposed rule making concerning an interim policy 
on VHF television channel assignments and the amendment of Part 8 of 


the Rules concerning television engineering standards. Federal supported 
adoption of the proposed rules and urged, pursuant to those rules, the 
allocation of Channel 13 to Rochester. The comments, which were sup- 
ported by an engineering statement showing that the assignment of Chan- 
nel 13 to Rochester would meet the criteria of the existing rules, as well 
as those proposed in Docket No. 13340, included a proposal which would 
make provision for the educational interests of the Rochester area to 

have VHF television broadcast facilities available to them. 


[339] 
5. There is attached hereto, and made a part hereof, an engineering 
statement of a consulting radio engineer which shows that the proposed 
allocation of Channel 13 to Rochester would provide the City of Rochester 
and the surrounding areas with a third competitive television service. 
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This the Commission has already found to be needed, and Federal is in 
hearty agreement for reasons heretofore stated on many occasions. As 
shown in the attached engineering statement, Federal proposes to file an 
application for a new television station to operate on Channel 13 at 
Rochester, if the channel is assigned to that city, and proposes to install 
the transmitter and antenna on property located at the top of Pinnacle Hill, 
where the antennas of the other three television stations are located. The 
location makes possible the rendering of good service to areas on both 
sides of the hill, or ridge, and will not pose an aeronautical hazard problem, 
since the antennas of the other television stations are located upon the 
same ridge. Although Appendix I of the "Working Arrangement for Al- 
location of VHF Television Broadcast Stations in the Canadian-USA Tele- 
vision Agreement of 1952" provides that the Rochester station operating 
on Channel 13 will be located "in City of Rochester," it is assumed that 
this provision may be construed to permit location of the antenna on Pin- 


nacle Hill, even though this promontory, the 
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highest point in the Rochester area, is outside the city limits of Rochester. 
Pinnacle Hill is generally to the south of Rochester and a station located 
there would be further away from the Canadian stations involved than 
would be the case if the station were located within the city limits. 

In view of the arrangement with Canada which permits the operation 
of a station on Channel 13 in Rochester and the findings in the Commis- 
sion's Notice of Proposed Rule Making, with which respondent's consulting 
engineer agrees, as indicated by his attached statement, it is urged that 


the amendment of Section 3.606 as proposed in the Notice of Proposed Rule 
Making be adopted. 


Respectfully submitted, 
FEDERAL BROADCASTING SYSTEM, INC, 
April 18, 1961 By: /s/ William A, Roberts 


OF COUNSEL: /s/ E, D. Johnston 
Roberts & McInnis its “Attoriiews 
1012 - 14th Street, N.W. y 
Washington 5, D. C. 
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ENGINEERING STATEMENT OF RUSSELL P. MAY CONCERNING 
ALLOC ATION OF CHANNEL 13 TO ROCHESTER, NEW YO 


City of Washington ) 
8s: 
District of Columbia) 


Russell P. May, being duly sworn, deposes and says that he is a 
consulting radio engineer and a member of the firm of May & Battison 
with offices at 711-14th Street, N.W., Washington, D.C., authorized to 
practice as a Registered Professional Engineer in the District of Colum- 
bia, and that his qualifications as a consulting engineer are known to the 
Federal Communications Commission, 

He is employed by Federal Broadcasting System, Inc., licensee of 
WSAY, Rochester, New York, to prepare the following statement) concern- 
ing the proposed amendment of Section 3.606, Table of Assignments, Tele- 
vision Broadcast Stations, Docket No. 13859, to assign television Channel 
13 to Rochester. 

In the event that Channel 13 is assigned to Rochester, Federal 
Broadcasting System proposes to file an application for this facility, and 
the following is submitted in this connection: 

Federal Broadcasting System presently owns and has access toa 
parcel of land at the top of Pinnacle Hill immediately adjoining land on 
which is located a microwave tower owned and operated by American 
Telephone & Telegraph Company. 

The proposed television antenna structure would be located near 
the AT&T tower, but in such position as not to affect the operation of the 
directional antennas. The approximate coordinates of the proposed struc- 
ture are W Longitude 77° 35' 07" and N Latitude 43° 08' 06". 
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The proposed application would specify minus offset on Channel 13 
at a power of 25 dbk at an antenna height of 500 feet. 
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At the present time the city of Rochester receives television serv- 
ice from WHEC-TV and WVET-TV, which stations share time on Channel 
10, and from WROC-TV operating on Channel 5. Assignment of Channel 
13 will provide the city of Rochester and surrounding areas with a third 
competitive service, which, a city the size of Rochester is deemed to 
require. 

The establishment of the proposed structure will not pose an aero- 
nautical hazard problem for the reason that the antennas of the stations 
mentioned above are also located in the same general area, 

Finally, location of the proposed station on Pinnacle Hill makes 
possible the rendering of good television service to areas on both sides, 
with Rochester on the north and the important area of Brighton to the 
southeast of Pinnacle Hill. 

The proposed allocation of Channel 13 to Rochester is considered 
by the undersigned to be a highly desirable addition to the present tele- 
vision service in the Rochester area, and such assignment is recommended. 

The foregoing statement was prepared by me personally, and all 
facts contained herein! are true of my own knowledge, except where stated 
to be on information or belief, and as to those facts, I believe them to be 
true. 

/s/ Russell P. May 
{ Jurat dated April 17, 1961] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of ) 


Amendment of Section 3.606, ) Docket No. 13859 

Table of Assignments, ) (RM-71, RM-98, RM-164) 
Television Broadcast Stations ) 

(Rochester, New York) 


COMMENTS OF ROCHESTER AREA 
EDUCATIONAL TELEVISION ASSOCIATION 


The Rochester Area Educational Television Association submits here- 
with its comments in the above-entitled matter, supporting the Petition for 
Rule Making (RM-71) filed with the Commission on November 3, 1958, by 
the Joint Council on Educational Television, requesting the allocation of 


Channel 13 to Rochester, New York, and its reservation for educational use. 
Preliminary Statement 


1. The Rochester Area Educational Television Association (RAETA) 
is a non-profit educational corporation located in the City of Rochester, 
Monroe County, New York, pursuant to a charter granted March 28, 1958, 
by the Board of Regents of New York State. The purposes for which the 
corporation is formed are: 

a. To construct, own, operate and maintain non-commercial 
educational television and radio stations within the county of Monroe 
for the transmission of programs educational in nature, and to obtain 
and hold appropriate authorizations and licenses from the State of 

New York and Federal authorities for constructing, owning and oper- 

ating said stations; 

b. To plan, prepare, provide, present and broadcast ngn-com- 
merical educational and cultural 
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television and radio programs to the counties of Monroe, Livingston, 
Wayne, Ontario, Genesee, Orleans , Wyoming, Seneca and Yates; 

c. To engage in research and otherwise obtain material for the 
preparation, presentation and distribution of programs which shall 
further the objectives of education; 

d. To record and distribute programs to be broadcast and those 
that have been broadcast; 

e. To solicit and accept funds by gift or otherwise from schools 
and colleges who may benefit from these educational broadcasts, and 
from the State of New York or any educational corporation, school 
district or municipality, and from any other persons; and 


f. To present educational television programs for viewing on 


a subscription basis or otherwise. 
All power and authority of the corporation is vested ina 21-member Board 
of Trustees, drawn from educational institutions, cultural groups, and busi- 
ness and industry in the Rochester area. Nominations for the Board of 
Trustees are made through the following procedure, designed to assure a 
wide and representative membership from the community at large: one 
trustee is nominated by the University of Rochester; two trustees from 
nominations made by the following private schools and colleges (St. John 
Fisher College, Nazareth College, Roberts Wesleyan College, St. Bernard's 
Seminary and College, The College of the Senecas, Colgate Rochester Di- 
vinity School, Keuka College, Harley School, Columbia School, Allendale 
School, and Rochester School for the Deaf); one trustee from nominations 
made by the District School Superintendents in Genesee, Livingston, Or- 
leans and Wyoming Counties; one trustee from nominations made by the 
District 
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School Superintendents in Ontario, Seneca, Wayne, and Yates Counties; one 
trustee from nominations made by the following institutions (Rochester 
Public Library, Rochester Museum of Arts and Sciences, Rochester Memo- 


rial Art Gallery, and Eastman House ); one trustee from nominations made 
by the Superintendents of Schools in the Brighton District #1, West Ironde- 
quoit District , Village of East Rochester and Village of Fairport; one trustee 
from nominations made by the Superintendents of Schools of the following 
cities and villages (Medina, Albion, Batavia, LeRoy, Dansville, Canandaigua, 
Geneva, Perry, Newark, Penn Yan, and Seneca Falls); one trustee from 
nominations made by the governing board of the Rochester Council of Social 
Agencies; one trustee from nominations made by the Board of Trustees of 


| 
the Rochester Chamber of Commerce. Six trustees are elected by the Board 


of Trustees from the community at large; one trustee is designated by the 
Superintendent of Schools of the City School District of the City of Roches- 
ter; one trustee is designated by the President of the Rochester Institute of 
Technology; one trustee is designated by the Superintendent of Schools of 
the Catholic Diocese of Rochester; one trustee is designated by the Presi- 
dent of the State University of New York; and the final trustee is designated 
by the District Superintendents of Monroe County Schools. In addition, the 
By-Laws of RAETA provide for an Advisory Committee to the Board of 
Trustees, composed of the chief executive heads of the three commercial 
television stations in Rochester, Station WVET-TV, Station WHEC+-TV, and 
Station WROC-TV, plus a consultant from 
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the Board of Education. | 
2. The establishment of RAETA in 1958 represented a prime cul- 
mination of developing interest in bringing the benefits of educational tele- 
vision to the Rochester area. At least as far back as April, 1951, \the 
Rochester Board of Education passed a resolution directing the Superin- 


tendent of Schools to file with the Commission "an expression of strong 
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interest on the part of the Rochester Board of Education in the availability 
for educational purposes of a television channel in Rochester," and sep- 
arate statements were filed with the Commission by the Rochester Board 
of Education, the University of Rochester and the Rochester Institute of 
Technology. In August 1951, the Rochester Board of Education endorsed 
the Plan for Educational Television of the New York Board of Regents, 
which included a station for Rochester, and authorized the Superintendent 
and staff to give continued support and to make recommendations of spe- 
cific measures to facilitate the introduction of educational television to 
Rochester. One month later, the Rochester Voluntary Education Council 
appointed an educational television committee. In late 1951, Station 
WHAM-TV (a predecessor station on Channel 5) in cooperation with the 
University of Rochester offered an eight-week television workshop with 
twenty-five participants to examine the educational potentialities of tele- 
vision, and in the period from the summer of 1951 to the spring of 1953, 
five educational institutions presented a total of 142 different programs 


over Station WHAM-TV. Following an intensive program 
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planning survey in the Rochester area }/ the Rochester Commission on 


Educational Television, a committee of the Voluntary Educational Council, 
urged in March 1953 the continued allocation of educational channels in 
New York State, and recommended that the State Legislature appropriate 
funds for the construction and operation of one pilot station in upstate 
New York for educational television. Shortly thereafter a Community 
Planning Meeting on educational television was held, and early in 1954 a 
committee was appointed to present the problems of educational televi- 
sion to a body of community leaders. In June 1954, the City-County Citi- 
zens Educational Television Committee, appointed by the City Manager at 
the prompting of the Committee for Public Information of the Voluntary 
Educational Council, held its first meeting, and in the period from 1955 
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to 1957, together with the Voluntary Educational Council and individual 
educational institutions of the area, engaged in continued study of|the feasi- 
bility of educational television for Rochester. In April 1957, the report of 
a School Television Committee, appointed by the Rochester Superintendent 
of Schools, was issued, outlining the kinds of educational television of in- 
terest to schools and the ways in which Rochester might achieve educa- 
tional television. | 
3. The possibility that Channel 13 might be available to Rochester, 


thus affording the opportunity for a VHF reservation 


=e , 
— This survey, conducted in December 1952, revealed that as of that 


time ten to twelve hours per week could be locally originated, baged upon 
the responses of the various groups that would be willing to assume the 
responsibility for presenting programs. 
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for educational purposes, 2, was raised by the Commission's Report and 
Order in Docket No. 11751, released on September 9, 1957, which allo- 
cated Channel 10 to Vail Mills, New York, and shifted Channel 13|from 
Utica, New York to the Albany-Schenectady-Troy area. The shift! of Chan- 
nel 13 from Utica to the Albany-Schenectady-Troy area made possible the 


allocation of Channel 13, to Rochester. The response to the enormous po- 
tentialities which such a VHF allocation and reservation could have for the 
, both by 

educational and cultural groups, and by the community at large. Plans for 
the establishment of RAETA were formulated, and the Rochester Superin- 


development of educational television was immediate and intense 


tendent of Schools initiated meetings of heads of colleges, universities, 
museums, libraries, public, private and parochial schools from the entire 
Rochester area. In February, 1958, nearly forty organizations and many 
individuals wrote letters to the Commission urging the allocation of Chan- 
nel 13 to Rochester and its reservation for education. With the incorpora- 


tion of RAETA the following month, an organization was available) to 
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spearhead the drive to translate into action the determination and enthusi- 
asm displayed in the community of Rochester in behalf of educational tele- 
vision. 

4. Since 1958, RAETA has conducted a vigorous campaign to pre- 
sent the case for educational television to the public, 


2/ : : , 
“’The only reservation in Rochester is Channel 21 in the UHF band, for 


which a construction permit is held by the University of the State of New 
York for WROH. 
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to the educational and cultural institutions of the area, and to the business 
and industrial community, and has sought their financial and programming 
support. As more fully set forth hereinafter, RAETA has been instrument- 
al, since September 1958, in supplying regular in-school educational tele- 
vision programs over commercial stations for schools in the eleven-county 
area. Moreover, RAETA has been actively concerned with widening the 
opportunity for all the people of the Rochester area to see and learn from 
educational television programs, through the medium of adult television 
programs as well as classroom programs. The community of Rochester 
has responded generously to the efforts of RAETA to bring an educational 
television voice to the Rochester area, and, together with the experience 
RAETA has gained in its years of programming, successful and early uti- 
lization of a reserved VHF channel for Rochester is assured. 


The Need For An Educational Television 
Reservation in Rochester 


5. The Commission in its Notice of Proposed Rule Making, re- 
leased December 5, 1960 (FCC 60-1425; 25 F.R. 12626), has recognized 
the desirability of a third VHF television outlet for Rochester. A VHF 
television outlet which is reserved for educational use in Rochester is not 
only equally as desirable, but is critical in view of the educational tele- 
vision needs of the Rochester area. The City of Rochester had a 1960 
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population of 316,074, metropolitan Rochester had a population of 586,387, 
the eleven-county area had a population of 1,081,712, and Rochester is 
rated as the 43rd metropolitan area in the United 
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States. 3/ Yet it has only two operating television stations -- Station 
WROC-TV, Channel 5, and Station WVET-TV, Channel 10 (on a share- 
time basis with Station WHEC-TV), both of which are commerical stations. 
As shown by attached Exhibit 1, at least nineteen cities comparable in size 
to Rochester or smaller than Rochester have educational television sta- 
tions , whereas Rochester has no full educational television service of its 
own. Moreover, as shown by attached Exhibit 2, in comparison to five se- 
lected markets presently utilizing an educational television facility (Tampa- 
St. Petersburg, Florida; Birmingham, Alabama; Memphis, Tennessee; 
Oklahoma City, Oklahoma; and Jacksonville, Florida), Rochester stands 
first in consumer spendable income per household, and second in number 
of households and total retail sales. Thus, it is a city fully able to support 
and utilize an educational television station, and, on a comparative basis, 
deserving of an educational television station. On the other hand, if, as is 
urged by the Petitions filed by Star Broadcasting Company, Inc., and Genesee 
Valley Television Co., Inc., and other pleadings filed herein, Channel 13 
should be allocated to Rochester for commercial purposes, the net result 
will be an increase in standard commercial fare already available, at the 
sacrifice of the intellectual and informative programming that an |education- 
al station could provide for the area. 

6. The City of Rochester, together with the surrounding area, is an 
important educational and cultural center. As 


3 The source for all figures used is Standard Rate and Data Service, 
Spot Television Rate and Data (December 10, 1960), and preliminary fig- 
ures from the 1960 Census. 
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indicated in the nominations and election procedure for the Board of Trus- 
tees for RAETA, supra, Paragraph 1, the area is richly endowed with ex- 
cellent universities , colleges, schools and cultural institutions. Within the 
eleven-county Rochester area, there is a total population of 1,081,712. Of 
this total figure, statistics from the New York State Education Department 
reveal that there are 203,707 pupils in the public schools of the eleven- 
county area, 53,689 pupils in parochial schools and 662 pupils in private 
schools. In addition, there are 24,000 students in 18 colleges and universi- 
ties in this eleven-county area. The educational needs of these various 
educational institutions, together with the needs of the numerous cultural 
organizations in the area, call for the reservation of an educational chan- 
nel in Rochester to satisfy the present and the future educational and cul- 
tural requirements of this large metropolitan and eleven-county area, both 
in terms of classroom programming and in programming for the general 
public. 

7. While commercial broadcasting is of importance, and RAETA is 
grateful for the generous and continued cooperation of the existing com- 
mercial stations in Rochester, the experience and promise in Rochester 
indicate that the community and RAETA cannot expect the existing com- 
mercial stations to provide more than a limited amount of time (often in 
non-prime hours) for educational programming. Only the prompt reserva- 
tion of Channel 13 affords the opportunity for the full-time educational and 
cultural programming which the community demands and has a right to 


have. It is gross misconception that noncommercial educational 


[357] 
broadcasting is inferior or secondary to commercial broadcasting in the 
sense that it is any less important under the public-interest standard by 
which the Commission is governed, or that there should be an overriding 


policy preference for three-network commercial service as opposed to 
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honcommercial educational service, whenever the limitations of the spec - 


trum require a choice. On the contrary, the great churches and universi- 
ties and other cultural institutions are mutually interdependent with the 
commerce and industry of the community. If the educational and cultural 
institutions of the community do not flourish, the community will soon be 
unable to keep pace with the rest of the world, and its commerce and indus- 
try will suffer correspondingly. 
8. Indeed, the proposed reservation of Channel 13 at Rochester is in 
accordance with the Commission policy, set forth in its Sixth Report and 
Order of 1952, that where there are three VHF facilities available} 
should be reserved for education. This fulfills the original purpose of the 


one 


educational channel reservations, which was to preserve, as against com- 
mercial preemption, a reasonable portion of the television spectrum for 
educational use. This measure of protection was found to be necessary 
because, in the nature of things, it takes time to raise funds from philan- 
thropic and public sources, persuade legislators to appropriate public funds, 
organize public institutions for control and operation, and bring about the 
numerous other public and private actions necessary to establish noncom- 
mercial 
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educational television stations.“ 

9. It is true that Rochester has a reserved Channel 21 for education- 
al use. A construction permit has been outstanding for this channel since 
1952, but no UHF stations are in operation in the community. Rochester 
is, thus, a VHF market, and it is in the VHF band that Rochester must look, 
in the present state of the art, for present educational service, in view of 
the grave and inevitable handicaps which confront UHF broadcasting. It is 
not a new suggestion made by commercial interests that UHF channels in 
a VHF market will not suffice for commercial telecasting but are good 
enough for general educational use. This attitude displays a wholly unrea- 
listic view of the practical problems besetting educational broadcasting and 
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the national educational system as a whole, and educational needs in Roch- 
ester specifically. These needs are present needs and must be met by 
present means, and cannot be eternally left for the future. While the UHF 


channels do afford potential future advantages for educational television, 3/ 


— See, in this connection, the pertinent comments on the value and sig- 
nificance of channel reservations contained in the Response of Joint Council 
on Educational Television, filed in RM-71 on February 26, 1959. 


3/ Thus, while the Petition for Rule Making of the JCET, filed in Novem- 
ber, 1958, urges in effect the substitution of Channel 13 for the presently 
reserved Channel 21, the Commission should consider at the present time 
whether such substitution would best fulfill the entire educational needs, 
present and future, of the Rochester area, or whether it would not be best 
to maintain the present reservation of Channel 21 (since there are no active 
efforts being made to utilize UHF facilities in the area, and, as a matter of 
fact, the Commission has recently denied an application for extension of 
time to complete construction of a station on Channel 15 by Star Broadcast- 
ing Company, Inc., Docket No. 13551 (November 28, 1960)), while at the same 
time reserving VHF Channel 13 for prompt use by educational interests, 
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we cannot ignore the needs that exist now, and that can feasibly be met 
only in the VHF band. As the Sixth Report and Order cogently states, "the 
very fact of reserving channels would speed the development of educational 
television." 1 RR 91:601, 614. There is no doubt whatever that a prompt 
reservation of Channel 13 for Rochester would stimulate and facilitate the 
work of those who are even now marshalling the necessary resources to 
support an application to the Commission at the earliest possible date for 
a construction permit. 


Community Interest In, and Support For, 
a Reserved Educational Station in Rochester 


10. Through the considerable experience which RAETA has had dur- 
ing the last several years in presenting educational programs over com- 
mercial stations, the people of Rochester have had an opportunity to see 
the kind of programming that could be available on a permanent basis if the 
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City of Rochester had its own educational channel. In the past three years, 
RAETA has presented 458 programs, for a total of 160 hours, 45 minutes, 
and each year the total amount of programming has been on the increase. 
Thus, in 1958-1959, RAETA offered "The Scientific Method" (in-school) 
in 16 programs for a total of 8 hours; ''The Genesee Country" (elementary 
in-school) in 18 programs for a total of 9 hours; "College Next Fall" 


(secondary guidance) in 4 programs for a total of 2 hours; and a series for 


the aged (adult) in 13 kinescopes and 2 live programs for a total of seven 


and one-half hours, or a total of 53 programs for a total of 26 1/2 hours. 
In 1959-1960, RAETA offered "Conversation French I" 
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(elementary in-school) in 90 programs for a total of 22 1/2 hours; "As- 
signment: The World" (news; elementary in-school) in 27 programs for 
a total of 6 3/4 hours; "Educational Specials" (elementary in-sc ool) in 
28 programs for a total of 14 hours; "College Ahead" (secondary guidance) 
in 5 programs for a total of 21/2 hours; "Shakespeare on a Sunday After- 
noon" (adult and secondary) for a total of 4 hours; "An Afternoon with 
Dickens" (adult and secondary) for a total of 3 1/2 hours; and "Legacy" 
(adult) in 13 kinescopes for a total of 6 1/2 hours, or a total of 165 pro- 
grams for a total of 59 3/4 hours. During the present year, 1960-1961 ; 
the following types of educational programs are being produced, or are to 
be produced, over commercial television stations: 

a. Three 15 minute programs per week of "Conversational 
French I" for beginning French in the elementary schools, presented over 
WHEC-TV for a total of 104 programs and a total of 26 hours; 

b. A 30 minute weekly series of "Conversational French II" 
over WVET-TV for a total of 36 programs and a total of 18 hours; 

c. A weekly 15 minute series entitled "Assignment: The 
World," and interpretive news program for the 6th and 7th grades, over 
WVET-TV, for a total of 34 programs and a total of 8 1/2 hours; 


30 


d. A half-hour weekly series of "Educational Specials," which 


are enrichment programs in various fields offered to 
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varying grade levels throughout the year, over WROC-TV, for a total of 
28 programs and a total of 14 hours; 

e. A half-hour program every third week during the "Expedi- 
tion” series over WHEC-TV from 7 to 7:30 P.M. on Tuesday evenings, en- 
titled "Expedition into the Arts," for a total of 13 programs and a total of 
6 1/2 hours; 

f. A series of half-hour weekly programs entitled "College 
Next Fall," aimed at high school students planning to enter college, over 
WROC-TV for a total of 5 programs and a total of 2 1/2 hours; 

g. A ''Reading Out Loud" series for adults, in 13 videotaped 
programs for a total of 6 1/2 hours; and 


h. "Rochester Report Card," for a total of 7 programs and a 
total of 3 1/2 hours. 8/ 


Thus, in 1960-1961, RAETA has produced, or will produce, a total of 240 
programs for a total of 85 1/2 hours. 

11. Instructional kits and study guides have been supplied by RAETA 
to all schools requesting them, enabling teachers to integrate the telecasts 
carefully into their instructional programs, and offering suggestions as to 
follow-up and related school activities. In addition, evaluation sheets are 


supplied, which permit a rating of the effectiveness of the 


7 : Pate : 
“s RAETA is planning to present four hourly programs in May, 1961, on 


Sunday afternoons over WVET-TV, for the showing of a sample showcase 
of NET programs available to affiliated educational television stations. 
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program presentation, and these evaluation sheets have proven extremely 


helpful in measuring the appeal of the programs and providing means for 
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their constant improvement. Support for the current limited programming 
of RAETA has been strong, and augurs well for the success of a full-time 
educational television station in Rochester. RAETA has secured the par- 
ticipation and financial support of most of the schools in the area, and in 
addition has during the past two years received the benefit of the personal 
services of two television producers and a secretary from the City School 
District at a cost of $20,000 a year, plus free office space from the same 
source. The three year record of RAETA shows what can be done, and the 
time has now come when facilities must be made available for the estab- 
lishment of an educational channel in its own right. Reservation of Chan- 
nel 13 offers the most feasible method by which this may be brought about. 
And reservation is the surest guarantee that community support, will be 
forthcoming to make actual utilization of the channel a practical reality. 

12. That such community support and interest is present in abundance 
in the Rochester area may be gleaned from the numerous letters and state- 
ments filed with the Commission following the Petition for Rule|Making by 
the JCET, and by the successive endorsements of RAETA's efforts to se- 
cure Channel 13 for educational television by individuals, community groups 
and State organizations. For example, more than 60 organizations in the 


Rochester area filed documents in support of RM-71 in 
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late 1958 and early 1959, af and a steady flow of letters from individuals 


and business and other groups advocating reservation of Channel 13 have 
likewise been filed. This is all a matter of Commission record. This 
spontaneous interest and support continued after the Commission announced 
in its Memorandum Opinion and Order of October 22,1959, that it was with- 
holding action on RM-71 "pending allocation studies to determine if an ad- 
ditional VHF channel could be assigned to [Rochester] for commercial or 
educational use,” and it has burgeoned forth once more following the in- 
stant Notice of Proposed Rule Making by the Commission, released Decem- 
ber 5,1960. In addition, in December, 1960, the New York State Educational 
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Radio and Television Association filed with the Commission the following 

resolution: 
Resolved, that the New York State Educational Radio and Television 
Association commends as a next step in the future development of 
educational television in New York State the allocation of a V.H.F. 
channel in Rochester for non-commercial purposes. This step will 
make possible the immediate development of multi-county coverage 
of educational instruction throughout this area of New York State. 


~ Representative organizations which filed supporting documents include 
the following: League of Women Voters of Monroe County, Rochester Pub- 
lic Library, The Society for the Preservation of Landmarks in Western 
New York, Inc., The Young Men's Christian Association of Rochester & 
Monroe County, East Rochester College Club, Council of Social Agencies 
of Rochester and Monroe County, Inc., Rochester Chapter of Hadassah, 
American Association of University Women, The University of Rochester, 
Council of Church Women of Rochester & Vicinity, Inc., State University 
Teachers College, Genesee Valley District of the New York State Congress 
of Parents and Teachers, Inc., Girl Scouts of Rochester and Monroe County, 
Rochester Institute of Technology, Rochester Board of Education, Rochester 
Museum of Arts and Sciences, Nazareth College of Rochester, Rochester 
alumnae Wheaton College Club, Junior League of Rochester, Inc., and Feder- 
ation of Churches of Rochester and Vicinity. The above list is by no means 
exhaustive, and does not include for example, numerous supporting docu- 
ments from schools and school districts in the area. 
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And in January, 1961, the New York Board of Regents informed RAETA 
that it would like to reaffirm its position, which it had stated to the Com- 
mission in March 1959, recommending "The assignment of VHF Channel 
13 at Rochester for educational purposes,” inasmuch as this action 
would conform with principles . . . for the development of educa- 
tional television in New York State. Further than that, the Regents 
would want to lend their support in the way of strong encouragement 
to the present movement to have VHF Channel 13 allocated as an 
educational channel. 
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13. RAETA has also been conducting an active campaign in the 
Rochester area to solicit the time, the talents and the financial resources 
of the area in behalf of educational television and the early filing of an ap- 
plication by RAETA for a construction permit for VHF Channel 13, The 
support of the many educational and cultural organizations in the eleven- 


county Rochester area has been enrolled, 8/ schools in the area are increas- 


ing their participation in the work of RAETA, and business groups/and lead- 
ers have indicated their concern and desire to cooperate. Financial contri- 
butions have begun to be made, and it is expected that these will increase 
as a result of the distribution of a detailed brochure to interested persons, 
outlining the purpose of RAETA, and the advantages which would accrue to 
Rochester through educational television. In 


7 E F F ; 
8 On April 7, 1961, the President of the University of Rochester met 


with the presidents of ’all area colleges and the group voted unanimously 
to support RAETA's efforts to secure Channel 13. 
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February , 1961, a luncheon was held by RAETA, and was attended by nu- 
merous prominent Rochester businessmen; the facts and figures about edu- 
cational television were set forth, and the assistance of all interested per- 
sons and groups was encouraged. As another step in the same direction, 
RAETA has welcomed a broader lay representation on its Board of Trus- 
tees, which at the present time has six trustees from the community at 
large, as well as two trustees nominated by the governing board of the 
Rochester Council of Social Agencies, and the Board of Trustees of the 
Rochester Chamber of Commerce, respectively. Moreover, plans|are now 
in progress for a public meeting to be held shortly, to which RAETA's con- 
stituent members, its supporting organizations, business and industrial 
leaders and the public at large will be invited, so that RAETA's case may 
be presented and pledges or other assistance secured. It should also be 
noted that, as an area television association, RAETA is eligible for financial 
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support from the State of New York. At present, two sources for appro- 
priations, both on a reimbursement basis, are available. The first, ap- 
proved as part of the State Education Department Budget, provides funds 
to be paid to community councils such as RAETA, the total appropriation 
being $200,000. The second is the Regents' Program for Educational Tele- 
vision, which provides $200,000 for school districts for direct grants. 
Finally, the possibility of federal financial assistance to aid in the estab- 
lishment of educational television stations should not be overlooked, 
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particularly in view of the strong interest in such legislation at the pres- 


. 9 
ent session of Congress. — 
Conclusion 


14. Through the efforts of RAETA, the people of the eleven-county 
Rochester area have become aware of "the incalculable benefits which 
He 10/ to Rochester, and they have be- 


come more and more vocal in expressing the need and desire for an oper- 


noncommercial services could bring 


ating VHF educational television station. The community interest is pres- 
ent, the educational need is acute, and the three-year record of experience 
of RAETA is clear evidence that a reserved Channel 13 is both practical 
and feasible. The opportunity for enrichment, stimulation and challenge 
through educational television 


= 
2 In March, 1961, the Senate passed, 67 to 13, S. 205, to provide grants 


of $1,000,000 to each State and the District of Columbia for the acquisition 
and installation of educational television transmission facilities, and var- 
ious bills to provide educational television appropriations are under con- 
sideration presently in the House. 


10/ Notice of Inquiry, in the Matter of Making VHF Television Channels 
Available for Non-Commercial Educational Use at New York, New York, 
and Los Angeles, California, Docket No. 14006, March 29,1961. There, 
the Commission lamented the fact that two of the three largest cities in 
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the country were served by seven commercial VHF television stations and 
no non-commercial educational VHF television stations, and invited com- 
ments designed to remedy the situation. Equally lamentable is the fact that 
the Rochester area, with abundant resources available for educational tele- 
vision programming, is served only by commercial VHF television stations. 
The remedy for Rochester is, however, close at hand, by reservation of 
Channel 13 for educational use. 
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programming is tremendous both in the schools, and, perhaps more im- 
portantly, in the homes of this large area. It would, indeed, be most re- 
grettable if this last and golden opportunity to provide educational televi- 
sion service to over a million persons in the eleven-county Rochester area 
were lost through failure to reserve Channel 13 for educational use. 
WHEREFORE, it is respectfully requested that the Commission grant 
the instant Petition of the JCET (RM-71) , allocate Channel 13 to Rochester, 


New York, and reserve it for educational use. 


Respectfully submitted, 


ROCHESTER AREA EDUCATIONAL 
TELEVISION ASSOCIATION 


April 18, 1961 By: /s/ Norman E. Jorgensen 


By: /s/ Robert A. Woods 


KRIEGER & JORGENSEN 
514 Wyatt Building 
Washington 5,D.C. 


Its Attorneys 
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Exhibit 1 


EDUCATIONAL TELEVISION STATIONS IN CITIES WITH POPULATIONS 
MOST COMPARABLE TO, OR SMALLER THAN, ROCHESTER 


Station Population Owned By Status 


WEDU-TV 775,700 Community owned 1 of 3 VHFs 
Tampa-St. eerste Fla. and 1 UHF 


WOSO-TV 682,400 Ohio State Univ. UHF with 3 
Columbus, Ohio VHFs 


WVIQ-TV, Birmingham, Ala. 630,300 Alabama ETV Commn.1 of 3 VHFs 
WKNO-TV, Memphis; Tenn. 620,100 Community owned 1 of 4 VHFs 


WGTE-TV, Toledo,Ohio 456,000 Community owned UHF 
1 of 2 UHFs 
and 2 VHFs 


KETA-TV 508,800 State established 1 of 3 VHFs 
Oklahoma City, Oklahoma corporation and 1 UHF 


KOKH-TV 508,800 State established UHF with 
Oklahoma City corporation 3 VHFs 


WJICT-TV, Jacksonville,Fla. 458,200 Community owned 1 of 3 VHFs 
KUED-TV, Salt Lake City,Ut. 385,300 Univ. of Utah 1 of 4 VHFs 


KOED-TV 415,900 State established 1 of 4 VHFs 
Tulsa, Oklahoma corporation 


KNME-TV 263,200 Public School and 1 of 4 VHFs 
Albuquerque, New Mexico Univ. of New Mexico 


WHA-TV 223,300 University of 1 of 3 UHFs 
Madison, Wisconsin Wisconsin and 1 VHF 


WAIQ-TV Less than Alabama ETV VHF 
Andalusia, Ala. 100,000 Comm'n. 


WUNC-TV, Chapel Hill, Less than University of 1 VHF and 1 
North Carolina 100,000 North Carolina UHF not active 


KOAC-TV, Corvallis, Oregon : State of Oregon 1 VHF 


KPEC-TV, Lakewood Centre, School District UHF 
Washington 


WCIQ-TV, Munford, Alabama Alabama ETV Commin.1 VHF 
WMUB-TV, Oxford, Ohio Miami University 1 UHF 


KRET-TV, Richardson, Texas Richardson School UHF 
District 


WMSB-TV, Onondaga, Mich. Mich. State Univ. VHF (share) 
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Exhibit 2 
——L— 


Consumer 

spendable Total 

income per retail 
Population Households household sales 
000 000 000 
(000) (000) ($) (000) 


Rochester 586.8 180.15 7 ,082 772,347 
Metropolitan 


Tampa-St. 775.7 256.38 5,011 1,029 144 
Petersburg, Fla. 


Birmingham 630.3 178.55 6,639 566,920 
Memphis 620.1 178.21 6,246 760,415 
Oklahoma City 508.8 159.59 6,445 656,194 
Jacksonville Fla. 458.2 129.66 5,239 584,552 

Source: Standard Rate and Data Service. 


Spot Television Rate and Data, 
December 10, 1960. 
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COMMENTS OF STAR BROADCASTING COMPANY, INC. 
Star Broadcasting Company, Inc., Rochester, New York, by its at- 
torneys, files the following Comments in these proceedings. 


1. The present proposal to allocate channel 13 to Rochester! will 


meet a plain and pressing public need for a third commercial VHF station 
in the 35th metropolitan area with a population of 487 ,632 (1950 Census) 
as set forth in Star Broadcasting's initial proposal of October 29, 1957. 

2. As shown by the attached engineering statement, the only) problem 


in such allocation arises out of the recent Working Arrangement with Can- 
ada which prescribes that the station should be located "in the City of 
Rochester." This problem is two-fold: (1) Is the Working Arrangement to 


be treated as permitting an antenna site provided it is at least as far from 
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the two co-channel Canadian stations as a location "in the City," or must 
a site "in the City" be used; and (2) Does "in the City" mean anywhere 
in the City or must the site be at least as far as the Rochester Post Office 


or other reference point away from the two Canadian stations ? 


[384] 
3. The problem is highlighted because an obviously desirable site - 


that of the present two Rochester TV stations - is just outside of the City 
of Rochester, though it is at least as far as any part of the City of Rochester 
from the two Canadian stations. 

4, Moreover, another possible site for Star Broadcasting's proposed 
TV station - the antenna site of WBBF-FM - is just east of the City; and 
with respect to one of the two Canadian stations is further than any part of 
the City, and with respect to the other, is further than the northern part of 
the City but closer than the Rochester Post Office. 

5. The Commission's final action herein should clarify these prob- 
lems so as to permit the use of a site so far as Canadian stations are con- 
cerned, not only anywhere inside the corporate limits of Rochester, but 
also at any place outside those limits which is as far from each of the two 
pertinent co-channel Canadian stations as the nearest point inside the City 
limits to each such station. 

Respectfully submitted, 
STAR BROADCASTING COMPANY, INC., 


By 
Peter Shuebruk 
Fly, Shuebruk, Blume and Gaguine 


30 Rockefeller Plaza 
New York 20, New York 


April 17,1961. Its attorney. 
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ENGINEERING STATEMENT OF THOMAS A. WRIGHT 
OF THE FIRM OF A, EARL CULLUM, JR., CONSULTING 
ENGINEERS, IN CONNECTION WITH COMMENTS OF 
STAR BROADCASTING COMPANY, INC., WITH REGARD 
TO THE ASSIGNMENT OF CHANNEL 13 AT ROCHESTER, 


NEW YORK, AS PROPOSED IN DOCKET 13859 
* * * 
I, Thomas A, Wright, am an engineer associated with the firm of 
A, Earl Cullum, Jr., Consulting Engineers, with offices located in Dallas, 
Texas. I received the degree of Electrical Engineer from Columbia Uni- 
versity in 1936. My experience includes service as an Electronics Officer 
in the United States Navy followed by association with a firm of consulting 
radio engineers in Washington, D. C., until 1948. From 1948 to 1951, I 
was Assistant Professor of Electrical Engineering at Southern Methodist 
University. Since 1951, I have been a partner in this firm. Iam a Regis- 


tered Professional Engineer. 


This firm has been employed by Star Broadcasting Company, Inc., 


to make engineering studies and to prepare an engineering statement in 
connection with its comments in Docket 13859 regarding the proposed addi- 
tion of Channel 13 at Rochester, New York. 
The Commission has recently released the text of a Working Ar- 
rangement for Allocation of VHF Television Broadcast Stations Under the 
Canadian-U.S.A. Television Agreement of 1952. The document is/undated 
but bears the identifying number 2398 on the first page. Appendix I of the 
Working Arrangement provides for the addition of Channel 13- in Rochester, 
New York, where it could operate with an effective radiated power of 25 
dbk at an antenna height of 500 feet. The Appendix notes, under the head- 
ing of Remarks, "Location in City of Rochester." 
An examination of Channel 12 and Channel 13 allocations indicates 
that a Channel 13 site in or near Rochester would comply with all|minimum 


separation requirements with respect to co-channel and adjacent channel 
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facilities in the United States, and that it would comply with the adjacent 

channel separation requirements with respect to Canadian stations or al- 
locations. With regard to co-channel separations from Canadian stations 
or assignments, there are two which are critical. Station CKCO operates 
on Channel 13 at Kitchener, Ontario, and is approximately 154 miles from 
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the Rochester reference point in the City of Rochester. In Ottawa, Ontario, 
there is an assignment to Station CJOH-TV to operate on Channel 13. The 
separation from this facility to the Rochester reference point is 171 miles. 
It would, however, be possible to locate within the Rochester city limit at 
a distance of 164 miles from CJOH-TV. 

The existing VHF television broadcast stations assigned to Rochester, 
New York, are both located at a site south of Rochester and several hundred 
feet outside the city boundary. It is not certain that a suitable site can be 
obtained near the existing stations and within the Rochester city limits. 
Star Broadcasting Company, Inc., operates FM Broadcast Station WBBF 
at a location approximately 2.5 miles east of Rochester. It would be de- 


sirable to be able to consider the use of this site for a potential Channel 
13 facility at Rochester, although it is not within the city limits of Rochester. 
ATTACHED FIGURES 


The following attached figure was prepared by me or under my di- 
rection: 


1. Table showing distances between pertinent locations in 
Rochester and Channel 13 assignments at Kitchener and Ottawa, 
Ontario, Canada. 


Thomas A, Wright 


Subscribed and sworn to before me 
on this 14th day of April, 1961. 


My Commission expires June 1, 1961. 
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DISTANCES FROM POINTS IN ROCHESTER, NEW 
-YORK TO CANADIAN CHANNEL 13 FACILITIES 


Rochester CKCO CJOH-TV 
Location Kitchener Ottawa 


mene Psd 
North Lat. 43° 24' 15" North Lat. 45918" 09"" 
West Lon. 80° 38' 05'"" West Lon.75°53' 20" 


—_——_— — ——. — oe ee ee ee ee 


Rochester Reference Point 154 Miles 171 Miles 


North Lat. 43° 09° 41" 
West Lon. 77° 36' 21" 


Western Limit of Rochester City 148 Miles 172 Miles 


North Lat. 439 11' 15" 
West Lon. 77° 42' 20" 


Northern Limit of Rochester City 152 Miles 164 Miles 


North Lat. 43° 16' 03" 
West Lon. 77° 37' 21" 


Rochester TV Stations 155 Miles 172 Miles 


North Lat. 43° 08' 07" 
West Lon. 77° 35' 02" 


WBBF Site 


North Lat. 43° 10° 37" 
West Lon. 77° 28' 39" 


Note: Calculations of separations have been based on the method prescribed 
in the Working Agreement. 


610414 FIGURE 
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REPLY TO COMMENTS OF ROCHESTER AREA 
_EDUCATIONAL TELEVISION ASSOCIATION _ 

Star Broadcasting Company, Inc., Rochester, New York, by its at- 
torneys, files the following reply to the Comments of RAETA, dated April 
18,1961, in these proceedings. 

1. In recognition of "the urgency” of providing channel assignments 
needed for "at least three competitive television services in tne major 
markets” (1 RR 53:565) the Commission has proposed, by its Notice of 
December 5, 1960, that Rochester should have a third commercial VHF 
television channel. A'third commercial outlet will provide not only a high- 
ly desirable additional choice of programming, including the schedule of 
ABC-TV network programs, but will make an important contribution to 
competition in the TV ‘industry, promotion of which is generally recognized 
as vital. 

In Rochester, as in Indianapolis (where reservation of the third VHF 
channel was denied): 

', ,. there is no question but thatat least three local commercial tele- 
vision outlets are necessary ...to satisfy the public need for local 
service and to maintain a healthy and effective competitive situation 


among the stations and networks serving the area." (18 RR 1673, 
at 1678). 
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2. In any event, the third VHF channel proposed for Rochester should 
not be earmarked exclusively for educational use, for that would exclude 
consideration of proposals by commercial interests. On the other hand, 
if the channel is allocated as a commercial channel, educational as well 


as commercial interests may compete for the channel on the merits of 


their proposals. Certainly, the Commission should not foreclose the pos- 


sibility of ''making a comparative choice among the applicants for both 


43 


[487] 


commercial and non-commercial operations." (14 RR 1562, at 1563; see 


also, e. g., 15 RR 1703, at 1704a). 
WHEREFORE, it is respectfully submitted that the proposal 


to change 


the allocation for Rochester to add a third VHF commercial channel should 


be adopted. 
Respectfully submitted, 


STAR BROADCASTING COMPANY, INC. 


May 11, 1961 By 
Peter Shuebruk 


Fly , Shuebruk, Blume and Gaguine 


30 Rockefeller Plaza 
New York 20, New York 


Its attorneys. 
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REPLY COMMENTS OF AMERICAN BROADCASTING COMPANY 


In this proceeding the Commission has proposed to amend the Table 


of Assignments to allocate Channel 13 as a third commercial VHF 


chan- 


nel at Rochester, New York. Comments supporting this proposal have 
been filed by ABC, 1/ Genesee Valley Television Corporation, Federal 
Broadcasting System, Inc., and Star Broadcasting Company, the latter 


three having expressed an intention to apply for Channel 13 if it is 


ias- 


signed as proposed. Transcontinent Television Corporation, licensee of 
WROC-TV, Rochester and WHEC, Inc., licensee of WHEC-TV, Rochester 
have filed comments stating that they have no objection to the proposed 


assignment. It appears that there is no opposition to the assignment of 
Channel 13 to Rochester. Rochester Area Educational Television Assoc- 
Channel 
13 at Rochester for noncommercial educational use. ABC opposes this request 


iation has, however, filed comments requesting the reservation of 


[487] 


T/ : on ec 
*/ tt has come to attention that Exhibit A attached to the initial ABC com- 


ments dealing with clearance of ABC programs in Rochester was erroneous. 
A corrected Exhibit A is attached hereto. 
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As shown in the initial comments of ABC and other parties support- 
ing the proposed allocation, Rochester urgently requires a third commercial 
channel in order to provide the additional program service which a market 
the size of Rochester can support and is entitled to and to permit adequate 
competition between commercial stations in the market. The Commission 
has established as a minimum goal of its interim allocations policies the 
providing of at least three competitive services in each of the major mar- 
kets in the country. The present absence of at least three competitive out- 
lets in many of the major markets does much more than merely deprive 
those communities of the same choice of television programming which is 
elsewhere available. By imposing artificial restraints upon competition 
between stations and between networks and other program suppliers it re- 
duces the ability of the television industry to serve the public throughout 
the nation. The lack of sufficient competitive outlets has been recognized 
by congressional committees, the Commission, and the industry as being 
responsible for deficiencies which exist in the present television system. 

ABC does not deny that there is also a need for additional educational : 
television service in Rochester. It submits, however, that the showing made 
by RAETA will not support the conclusion that the need for an educational 
VHF station is so pressing as to warrant foreclosing commercial interests 
from any opportunity of competing for Channel 13. As stated in the RAETA 
comments the existing Rochester commercial stations are already providing 
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a not insignificant amount of time for educational programs. The estab- 


lishment of a third commercial television station will obviously enhance 
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the opportunities for meeting educational needs over commercial facilities. 
Moreover, UHF channels are available for educational use and while UHF 

| 
receiver circulation is presently negligible it would appear that VHF might 


nonetheless be satisfactory for in-school and other educational programs 
not directed toward the general public. Thus, to some extent at least, edu- 
cational needs can be met without the reservation of Channel 13. If, on the 
other hand, Channel 13 is reserved and commercial interests are totally 
precluded from using it, there is no possibility of meeting the need for ad- 
ditional competition among commercial services. 
It is submitted that the circumstances here are essentially similar 
to those confronting the Commission in the Corpus Christi, Texas|alloca- 
tions case. In that case the Commission was proposing the addition of a 
third commercial VHF channel to Corpus Christi and, as here, was con- 
fronted with the request that the proposed channel be reserved for| non- 
commercial educational use. The Commission denied that request stating: 
"We have considered these arguments with care, and conclude, 
despite the arguments favoring the reservation, that under the cir- 
cumstances of this case we cannot set aside the only available VHF 
channel at Corpus Christi for the exclusive use of the interested 
educational organizations. An educational station at Corpus Christi 
on a VHF channel would undoubtedly serve a public need in that area. 
Its chances of success on the VHF frequencies would be improved 
over that to be expected from a UHF channel at Corpus Christi, es- 
pecially in view of the low set conversion figure for that area. There 
would also be other 
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advantages to reserving the channel ... 
"On the other hand, we have been seeking ways to eliminate 
critical shortages in commercial facilities in a number of important 
markets. We consider Corpus Christi to be such a market and that 
there is a need for additional commercial service in that area. 


46 
Unfortunately, there are not sufficient channels available in the VHF 
spectrum to accommodate the demand there for both commercial 
and non-commercial facilities. With this situation before us, we 
have resolved that the best procedure from the standpoint of the 


public is to weigh the comparative merits of the proposals of all 


parties, including applicants for commercial and educational facili- 

ties, in an adjudicatory proceeding to determine which applicant is 

best qualified in the public interest to receive the grant. For these 

reasons, we must reject the counterproposal of the University of 

Corpus Christi to reserve Channel 3 for educational purposes." 

(18 RR 1800, 1800f). 

For the foregoing reasons ABC urges that the proposal to assign 
Channel 13 to Rochester on an unreserved basis be made final. 


Respectfully submitted, 
AMERICAN BROADCASTING COMPANY 


By Mortimer Weinbach 
7 West 66th Street 
New York 23, New York 


James A. McKenna, Jr. 
David S. Stevens 
McKenna & Wilkinson 


1735 DeSales Street, N.W. 
Washington 6, D.C. 


May 12, 1961 Its Attorneys 


WROC-TV 


Rebel 

Churchill 
Disney 

Asphalt Jungle 
(formerly Islanders) 
Hong Kong 
Real McCoys 
Flintstones 
Detectives 
Beaver 

Rock & Friends 


Wed 7-730 
Sun 730-8 
Live 

Fri 730-830 


Sat 6-7 
Tues 7-730 
Fri 7-730 
Live 

Thurs 7-730 
Sun 12-1230 


NOT IN MARKET: 


Lawman 

Peter Gunn 

Alcoa Presents 
Cheyenne 

Surfside Six 
Guestward Ho 
Harrigan & Son 
Roaring 20's 
Morning Court 
Love That Bob 
Camouflage 
Number Please 
About Face 

Day In Court 

Seven Keys 

Queen for a Day 
Who Do You Trust 
American Bandstand 
Meet the Professor 
Direction 61 
Roundup USA 
Issues and Answers 
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Corrected Exhibit A 


ROCHESTER 
WHEC-TV/WVET-TV 


Matty's Funday Funnies 
Expedition 

Bugs Bunny 
Rifleman 

Wyatt Earp 
Ozzie & Harriet 
Maverick 
Untouchables 
Donna Reed 
Funday Funnies 
Silents Please 
My Three Sons 
World of Sports 
Pip the Piper 


Adventures in Paradise 
Stagecoach West 
Hawaiian Eye 


Sun 5-530 |Live 

Live WHEC-TV 

Thurs 6-630 WVET-TV 
Live WHEC-TV 

Mon 7-730 WVET-TV 
Live WVET-TV 

Sat 6-7 WHEC-TV 
Thurs 9-1 
Sat 530-6 C-TV 
Sat 1-130 (Fri. pgm.) 
Tues 6-630 WHEC-TV 
Thurs 730-8 WHEC-TV 
Sat 4-6 Live WHEC-TV 
230-1 


77 Sunset Strip (cancelled WROC 9/16/60) 


Welk 
Fights 
Law & Mr. Jones 


Naked City (cancelled WVET-TV 3/19/61) 


Make That Spare 
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REPLY COMMENTS OF ROCHESTER AREA EDUCATIONAL 


TELEVISION ASSOCIATION 


The Rochester Area Educational Television Association (RAETA) 
has reviewed the comments which have been filed in the above-entitled 
proceeding, and herewith submits its reply comments, reiterating its 
support for the JCET Petition for Rule Making, RM-71, requesting 
the allocation of Channel 13 to Rochester, New York, and its reservation 


for non-commercial, educational use. 


1, RAETA submits that, inasmuch as the assignment of Channel 


13 to Rochester appears to be technically feasible in view of the 


Working 


Arrangement for Allocation of VHF Television Broadcast Stations Under 
| 
the Canadian-U.S.A. Television Agreement of 1952,2/ the significant is- 


sue to be decided in this proceeding | 


1/ The single problem confronting such assignment is the language in 


the Working Arrangement to the effect that the station should be 
"tin the City of Rochester", whereas a most feasible location, at 


of the existing Rochester television stations, is just outside the | 


Rochester. Presumably this location, with an effective radiated 


located 

the site 
ity of 

power of 


25 dbk at an antenna height of 500 feet, which is in excess of 170 miles 
from pertinent co-channel Canadian stations, would satisfy the require- 


ments of the Working Arrangement. 
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is whether Channel 13 should be utilized as an outlet for more commercial 
service in addition to that provided by the three existing stations or whether 
it should be reserved for the diversity of educational and cultural program- 


ming which a non-commercial educational station could provide. 


| The Com- 


ments filed by the American Broadcasting Company (ABC) give particular 


point to this basic issue, for there the alleged need for additio 


com- 


mercial programming was heavily Sivcasedi/ RAETA has no basic 


3/ 


quarrel with the Peter Gunns and the Cheyennes as such, and 
acknowledges thefine cooperation and assistance it has received 


it fully 
from the 
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existing Rochester television stations. But RAETA does have serious 
objection to the proposition that the Rochester area has need for more of 
the same. Rochester needs, Rochester deserves, and Rochester wants 
new opportunities for other types of programming, on a full-time basis. 
These needs and desires can be satisfied only by a fully operating edu- 
cational station to provide a diversity of service to over a million persons 


in the eleven-county Rochester area. 


2/ ABC notes that over 20 of its programs are presently carried by 
the existing stations, but states that the following ABC programs are not 
being shown in the Rochester area: Championship Bridge, Lawman, Peter 
Gunn, Alcoa Presents, Cheyenne, Surfside Six, Guestward Ho, Harrigan & 
Son, Silents Please, Paul Winchell, Roaring 20's, Adventures in Paradise, 
Statecoach West, Hawaiian Eye, 77 Sunset Strip, Lawrence Welk, Fights, 
My Three Sons, Law & Mr. Jones, and Naked City. 

3/ But cf. Chairman Minow's remarks on the "vast wasteland" of pres- 
ent-day commercial programming. Address before the 39th Annual Con- 
vention of the National Association of Broadcasters, Washington, D. C., 
May 9, 1961. 
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2. The advantages of educational television speak for themselves, 
and need no detailed brief. But they should not be overlooked in the hue 
and cry for more and more commercial television, for more and more 
westerns, private eyes and situation comedy. The Commission, collective- 
ly, and the Commissioners, individually, have pledged their active support 
to its advancement. As Commissioner Hyde stated in the hearings before 
the Senate Commerce Committee on financial assistance to educational 
television, 

Educational TV has many unique advantages for the education- 
al process. It has impact; it can use the hypnosis that glues the 
viewer to the screen once the dial is turned to stimulate interest 
in learning. It is economical; it can utilize most fully the Nation's 
most important asset, the good teacher. It is flexible; it can 
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| 
transcend time and space; it can reach the city and the farm, the 
child and the adult, the day student and the night student. It can 
make vivid the past, and it has the potential of leveling mountains 
of ignorance which confine the vision of many who have not had the 
opportunity to see and understand the ways of other peoples and 
other civilizations. 
* * * 
. . 1 firmly believe that an extensively available and adequate- 
ly financed non-commercial television service is the single most 
important addition needed to improve our communications institu- 
tions in the public interest. It can offer real choice of program 
fare, real diversity of viewpoint, and real and continued efforts 
to satisfy minority tastes as well as to improve the tastes of the 
larger public. 
* * 
. . If we had an educational TV service available in every good- 
sized city of the United States, 
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this would certainly enhance our image in the world and assist in 


the fight against the Communist aysteria! 
Chairman Minow, likewise, is fully conscious of the need for, and the 


present lack of, adequate educational programming service. As he had 
declared publicly, 
There are still not enough educational stations, and major 

centers of the country still lack usable educational channels. If 
there were a limited number of printing presses in this country, 
you may be sure that a fair proportion of them would be put to 
educational use. Educational television has an enormous contribu- 
tion to make to the future, and I intend to give it a hand along the 
way. If there is not a nation-wide educational television system 


in this country, it will not be the fault of the Fcc.2/ 


[502] 
32 

3. Rochester is a major center of the country, and it did not re- 
ceive a VHF channel reserved for educational use in the 1952 allocation 
plan. But now that a third VHF channel will be available to Rochester, 
the opportunity is presented to put into practice the Commission's policy, 
contained in its Sixth Report and Order, by reserving a VHF facility for 
non-commercial educational use where three VHF facilities are available. 
Rochester lacks, in Chairman Minow's phrase a "usable" educational 
channel, since the only reserved channel for the Rochester area is Chan- 
nel 21, a UHF channel in the VHF area. Converters are practically non- 
existent in the Rochester area, so that immediate utilization of the re- 


served UHF channel is totally impracticable. This is confirmed 


4/ Hearings before the Communications Subcommittee of the Commit- 
tee on Interstate and Foreign Commerce, U.S. Senate, "Educational Tele- 
vision", 87th Cong., Ist Sess. (March 1 and 2, 1961), pp. 121, 122. See 
also, remarks of Commissioner Ford, at p. 108, and statement of Chair- 
man Minow, at p. 154. 


5/ Address before the NAB, supra, note 3. 
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by the experience of the commercial permittee of Channel 15, which was 
never able to implement the construction permit it possessed, and whose 
commercial authorization was terminated by the Commission in November 
1960. This is further confirmed by the action of the New York Board of 
Regents, permittee of reserved Channel 21, which has reaffirmed its 
support of RAETA's efforts to secure VHF Channel 13 as the most proper 
educational channel in Rochester. At the present time, a reserved UHF 
channel simply does not afford the answer to Rochester's acute educational 
television problem, and it is idle to dwell upon the un-usable, particularly 


where, as in Rochester, there is a usable VHF outlet for educational pur- 


ponee The situation in the Rochester area fully comports with the 


reservation policy expressed in the Sixth Report and Order, and, hence 
the Commission should, without delay, allocate Channel 13 to Rochester 


53 [504] 


and reserve it as "one of the assigned channels for non-commercial 
educational television use in [a community such as Rochester ] having a 
total of three or more assignments (whether VHF or UHF)". Par. 60. 

4. RAETA is fully cognizant of the fact that adequate financing is 
essential to the filing of an application by it for use of Channel 13 for edu- 
cational purposes. RAETA intends to file such an application at the earli- 
est possible date, to show the Commission in the most concrete way the 
enormous interest in, 


8/ Indeed, should the Commission be of the opinion that an outlet for 
more commercial television be made available for the Rochester area, 
Channels 15 and 27 may be appropriately utilized for this purpose, since 
there is little doubt that the resources of a commercial applicant could 
much more easily surmount the imposing obstacles to UHF broa asting 
in a VHF market. 
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and financial supportfor, educational television in the Rochester area. 
RAETA is now busily engaged in the process of gathering together the 


necessary amounts from the abundant financial resources of the Rochester 
area, The Commission itself, however, acknowledges that "the actual 
process of formulating plans and of enacting necessary legislation or of 
making adequate financing available is one which will generally require 
more time for educational organizations than for commercial interests." 
They must "overcome hurdles not present for commercial broadcasters". 
But the Commission duly noted that 
it is much easier for those seeking to construct. educational 
television stations to raise funds and get other necessary support 


if the channels are definitely available [by way of reservation], 


than if it is problematical whether a channel may be procured at 
all. 
and the Commission concluded, therefore, that it was not necessary 
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that the educational community of the United States has demon- 
strated either collectively or individually that it is financially 
qualified at this time [i.e., the time of reservation] to operate 
television stations. One of the reasons for having the reserva- 
tion is that the Commission recognizes that it is of the utmost 
importance to this nation that a reasonable opportunity be afforded 
educational institutions to use television as a non-commercial 
educational medium, and that at the same time it will generally 
take the educational community longer to prepare for the opera- 
tion of its own television stations .. . Sixth Report and Order, 
Pars. 41, 43. 

The present issue, then, is reservation, and not complete financial capa- 

bility, and Commission policy is clear that in circumstances such as are 


presented in Rochester, reservation of the third VHF channel for education- 


al purposes properly serves the public interest. 
5. RAETA's campaign to inform the eleven-county Rochester area 


of the tremendous potential of a permanent educational television 
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station, and, most importantly, to secure the cash and pledges necessary 
to finance the construction and operation of such a station, is now in full 
swing. It is publicizing its needs through the press, television, radio, 
handbills and direct! mail. Pledge cards have been distributed, (see Ex- 
hibit 1), and the funds needed are now being actively accrued. In late April 
a half-hour evening television program explained the purposes and goals of 
educational television and appealed for public financial support. On April 
28, 1961, a public meeting was held to present RAETA's case in greater 
detail, and the meeting was well attended by area educational and cultural 
groups, representatives of Rochester business and industrial firms, and 
members of the public. The message of educational television is being 
rapidly disseminated. The public is being informed that with a reserved 
educational station in Rochester, it need not be satisfied with its current 
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strict diet of only a little over 2 hours a week of educational programming 


-- which RAETA now offers over existing commercial stations au ay, but 


may enjoy a steady diet of educational and 


a/ The Commission has recently recognized that "educational|pro- 
gramming on commercial television is unsatisfactory, not enough' time 
being available and time being subject to preemption if an advertiser re- 
quests that time; that to provide day-by-day supplemental education to 
school rooms... , on planned schedules, will require television broad- 
casting facilities for this purpose alone; . . . [and] that agreements with 
unions, publishers, film suppliers, other networks, and similar organiza- 
tions contain many special provisions applicable to production and broad- 
casting of programs over non-commercial television stations only, and that 
such advantageous provisions are lost if the programs are broadcast over 
commercial stations." Channel Assignments in Maine, 21 RR 1589, 1595. 


[506 ] 
informative prograniming ©” Nor would RAETA be limited to programs 
which it could produce locally. The National Educational Television and 
Radio Center (NET), to which RAETA would be affiliated, produces and 
distributes video-taped series to its affiliated stations, and offers its mem- 
bers 10 hours of new programming per week, as well as other programming 


services. Moreover, other educational television stations could contribute 
some of their very best programs for Rochester showing. Future Rochester 
programming would be aided by the possibilities afforded through'the East- 
ern Educational Network, which plans ultimately to embrace an area from 
Maine to Washington, D. C., west through Pennsylvania and north |to include 
the Canadian Broadcasting System, since RAETA would be invited to join 
such a netwonice” This network would pool the educational and cultural 
resources of such cities as New York, Boston, Philadelphia and Washing- 
ton for educational television purposes and provide opportunities for the 
member stations to plan programs jointly and to share programs, either 
directly via live wires or on a delayed basis via video tape. 
6. Wide-spread interest has been generated by RAETA's active 
campaign, and generous support has been forthcoming in behalf of its 
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efforts to secure Channel 13. Attached hereto as 


8/ On the average, other community educational television stations 
offer more than 40 hours of programming. At the present time, RAETA 
is utilizing all of the'time available on commercial channels, often in 
non-prime hours. Under these conditions, long range planning and 
schedule flexibility is extremely difficult, if not impossible. 


3/ On the advantages of educational television networks, see Channel 
Assignments in Maine, supra, note 7. 
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Exhibit 2 is a Statement of Policy of the Rochester City School District, 
which both supports RAETA directly and calls upon the boards of educa- 
tion and the public authorities throughout the eleven-county areato do like- 
wise.10/ Also attached, as Exhibit 3, is a Statement by President C. W. 
deKiewiet, University of Rochester, which places the University on record 
in favor of RAETA's campaign for an exclusive educational television 
station for Rochester, and which pledges the cooperation and financial 
support of the University toward this end. This Statement is a reaffirma- 
tion by the President of the University of Rochester of the unanimous vote 
by the presidents of all area colleges -- The University of Rochester, 
Rochester Institute of Technology, St. John Fisher College, Nazareth Col- 
lege, Colgate Rochester Divinity School, Roberts Wesleyan College, and 
State University College of Education at Brockport -- in behalf of RAETA's 


efforts at a meeting held on April 7, 1961.20/ In addition, RAETA has 


10/ On May 2, 1961, the Penfield Central School District #1 adopted 
a motion of support for an educational television station, urged the Pen- 
field Central School Board of Education to support in every manner pos- 
sible such a station, and approved a resolution increasing the amount of 
money it would furnish to the cause of educational television. Also, 
Brighton District #1 and Pittsford Central School District have adopted 
resolutions supporting RAETA's efforts to secure Channel 13. 


10a/ The resolution adopted at that meeting reads as follows: 
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"tResolved: that the chief administrative officers of the colleges 
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and 


universities of the Rochester area commend the efforts of the officers 


and trustees of the Rochester Area Educational Television Assoc 


iation 


for their efforts to secure television channel 13 for educational purposes; 


urge unlimited efforts in furthering this project; and pledge their 


of the project in every possible way." 
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support 


continued to receive numerous letters and statements from business and 


public and private groups acknowledging the need for full-time education- 


al programming in the Rochester area, and pledging wholehearte 


to RAETA's proposal for reservation of Channel 13,2) 


d support 


This strong 


community spirit, together with the financial support which RAETA may 


reasonably expect from the net, 12/ 


11/ Typical of the diversified and community-wide nature of 


the letters 


received are those from the following individuals and gegen 
ary; 


Basil G. Bibby, D.M.D., Ph.D., Director, Eastman Dental Dispen: 


Hobart L. Boyd, M.D., President, Medical Society of the County of Monroe, 


Inc.; Paul A. Zwick, M.D., Director, Rochester Child Guidance C 


Joseph S. Corsica, Senior Parole Officer, State of New York Exe 


linic; 
cutive 


Department, Division of Parole (individual endorsement); Roberta 8. 


Gartman, Executive Secretary, Friendship Nursery, Inc. (and as 


of a Community-Chest-sponsored Day Care Agency and also as p 


of the Rochester Chapter of the Association for Nursery Educati 


director 
resident 
n); Rev. 


A. R. Horn, Chaplain-Director, The Lutheran Inner Mission Society; 
Veronica Maher, Executive Director, The American National Red Cross, 


Rochester-Monroe County Chapter; George W. Montgomery, Jr., 


Execu- 


tive Secretary, Catholic Family Center; Ralph C. Parker, Jr., M/D., Direc- 


tor of Professional Affairs, Rochester Regional Hospital Council; 


Inc.; 


Irving Zeitz, Executive Director, Health Association of Rochester and 
Monroe County; J. H. Galloway, Superintendent, Rochester School for the 
Deaf; Rev. Eugene H. McFarland, Diocesan Youth Director, Catholic 
Youth Organization; Christopher Parnall, Jr., M.D., Administrator, The 
Rochester General Hospital, Northside Division; Florence A. Freyer, 
Director of Volunteer Personnel, Girl Scouts of Rochester and Monroe 
County; Lawrence J. Bradley, Director, The Genesee Hospital; Staff, 


The Travelers Aid Society of Rochester, N.Y., Inc.; Henry G. Ell 
General Secretary, The Young Men's Christian Association of Ro 
and Monroe County; Rev. William M. Roche, Superintendent of Sc, 
Office of the Diocesan Superintendent of Schools; and Donald J. C 
Director, Day Care Center for Handicapped Children, Inc. 


is, 
chester 
hools, 


iaglia, 
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12/ Should RAETA activate a station before December 31, 1962, it 
would be eligible foria videotape recorder, worth $53,000, and a supply of 
tape, worth $10,000, as a gift from the NET, through grants made by the 
Ford Foundation and!the Minnesota Mining and Manufacturing Company of 
St. Paul. 
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from member institutions, from area individuals and organizations, from 


city, county and state Bonreeet! and, possibly, from the Federal govern- 


went oe assures that the Rochester area will respond generously and 


fully to the opportunity to provide this large metropolitan market with an 
educational television station of its own. 

7. The accomplishment of this goal is greatly facilitated if the 
community which must support the educational station can be told that a 
VHF channel has been reserved, and is surely available for educational 
use. This can only come about by Commission reservation. If, on the 
other hand, the channel is to be left open to commercial competition, then 
the task of mobilizing community support becomes infinitely more diffi- 
cult, since the issue /remains in doubt, and there is the hazard that, at the 
end of the long and expensive litigative road, Rochester still will not have 
an educational television station. Where, as in Rochester, both the need 
and the interest are strong, the Commission should not force that com- 
munity to follow the unfortunate 


13/ see Comments of RAETA, filed April 18, 1961, p. 18. 


14/ In this connection, special note should be taken of the encouraging 
remarks of Abraham Ribicoff, Secretary of Health, Education and Welfare, 
before the NAB, May 10, 1961, where he stated, ''We believe that Federal 
funds should be available on a matching basis, to enable states and localities 
to further the uses our nation has thus far made of television and its edu- 
cational processes. We shall recommend legislation to make available 
Federal funds to assist states and regions in their educational] television 
planning and to aid in the purchase of equipment.” See also, Comments of 
RAETA, filed April 18, 1961, footnote 9. 
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experience of Channel 12, Wilmington, Delaware.22/ 


8. For the above reasons, RAETA urgently and respectfully re- 
quests that the Commission allocate Channel 13, and, in conformity with 
the Commission policy embodied in the Sixth Report and Order, reserve 
this third VHF channel in Rochester for non-commercial educational use. 

Respectfully submitted, 


ROCHESTER AREA EDUCATIONAL 
TELEVISION ASSOCIATION | 


By: /s/ Norman E. Jorgensen 
May 12, 1961 
By: /s/ Robert A. Woods 


KRIEGER & JORGENSEN 
514 Wyatt Building 
Washington 5, D. C. 


Its Attorneys 


15/ There, the Commission issued its hearing order in August, 1960. 
(Docket 13749, et al.) To date, after 11 days of hearing, the direct cases 
have not been completed. One commercial litigant alone introduced 15 
volumes of exhibits as its direct case. Over 2000 pages of transcript 
have been thus far recorded. Cross-examination, rebuttal, and proposed 
findings are yet to come. The irony of the Wilmington proceeding is that 
the JCET likewise filed a Petition for Rule Making (RM-55) with the Com- 
mission on September 12, 1958, requesting reservation of Channe] 12 for 
educational purposes, a Petition which was denied by the forget on 
May 29, 1959 (Docket 12779). By grant of the instant Petition by the JCET, 
the Commission now has the opportunity to avoid a repetition of this un- 
fortunate litigative history. 
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Exhibit 1 


ROCHESTER AREA EDUCA TIONAL TELEVISION ASSOCIATION 


I enclose herewith $ to be used by the Rochester Area Edu- 
cational Television Association (RAETA) for engineering and legal expenses 
involved in seeking Channel 13 for educational uses for the Rochester area. 
I understand that this is nonrefundable, risk money. 

In consideration of services to be rendered and in consideration 
of contributions by others to this same cause, I pledge $ to RAETA 
for capital construction costs for an educational television station if the 
Federal Communications Commission awards Channel 13 to RAETA, pay- 
able when the Federal Communications Commission requires RAETA to 
produce evidence of ability to perform its requirements or within two weeks 
after Channel 13 is awarded to RAETA. 


SIGNED 
STREET ADDRESS 


TOWN 


Make checks payable to RAETA. Mail to 410 Alexander Street, 
Rochester 7, New York. All contributions are tax deductible. 
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Exhibit 2 


CITY SCHOOL DISTRICT 
ROCHESTER, NEW YORK 


Statement of Policy 
April 11, 1961 


The news that the Rochester Area Educational Television Associ- 
ation may not be able to obtain Channel 13 for education should be of grave 
concern to all citizens in the eleven counties who would be served by that 
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channel. The importance of this channel can be judged by the fact that it 
is the only additional one that can be made available in this territory. 

We desire this channel as it would give us a modern and effective 
tool in the educational process. The public generally would benefit in two 
ways. The programs would be interesting and would be in contrast with 
much that is daily fare on the commercial television stations. All of us are 
familiar with the saying that competition is the life of trade. This competi- 
tion would result in better and more interesting programs on all|other sta- 
tions. Television would respond to competition just as every business does. 

The Federal Communications Commission will not award Channel 13 
to the Rochester Area Educational Television Association unless it can show 
that the necessary funds are available. Compared to the area and the num- 
ber of people this channel will serve, the amount is proportionately small. 
We can obtain this channel for educational purposes if we really want to do 
so. If our desire is strong enough, it can be accomplished and at|the same 
time demonstrate democracy in action. 


As for us, we pledge to RAETA annually our proportionate per pupil 


allotment of funds as may be agreed upon by the Board of Directors of 
RAETA and the representatives of the member boards of education. We call 
upon each board of education within the eleven counties to do likewise. While 
this will assure a continuing ‘source of funds for the operation of|the station, 
it will not bring in the capital necessary to establish it in the first instance. 
In view of the fact that this station will serve the broad horizons of 
public education and will not receive any revenue from advertising -- as 
there will be no advertising -- we call upon the public authorities of these 
eleven counties to supply the capital funds needed at this time. Spread 
among them, the sum each county would be called upon to pay would be rela- 
tively small. | 
We ask that our own Monroe County Board of Supervisors take the 
lead. This is a matter that should receive bipartisan support and our re- 
quest is made on that basis. 


Presented by Commissioner Gitelman at Board of Education meeting April 11, 
1961. Approved unanimously. 
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Exhibit 3 


NEWS FROM THE UNIVERSITY OF ROCHESTER 


OFFICE OF PUBLIC INFORMATION 
River Campus Station 
Rochester 20, New York 


Phone Greenfield 3-3000 Ext. 446, 
534 or 565 


For release Wednesday noon, 
April 26 


Statement by President C. W. deKiewiet | 
_ University of Rochester on 
The University of Rochester and Channel 13 

1. The University of Rochester has for ten years demonstrated a 
strong interest in educational television in Rochester. During this period, 
we have presented more than 700 programs over local stations, and have 
produced series for National Educational Television. Faculty members 
from all divisions of ‘the University have freely given thousands of hours 
of their time in the preparation and performance of these programs. 

2. We believe that a channel devoted exclusively to educational 
purposes can broaden television's educational impact on the community 
beyond that which the University itself can do, and hence can serve the 
community in a very meaningful way. More specifically, we feel that such 
a channel can provide an opportunity for utilizing more fully the breadth and 
depth of talent that is available within the community to meet educational 
needs of the elementary and secondary school systems, on the one hand, 
and the need for substantial, mature programming for adult audiences on 
the other. 
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3. The University of Rochester's primary responsibilities, of 
course, are to meet ‘its basic commitments to provide strong programs of 


undergraduate and graduate education, research, and community service. 


Consistent with the proper discharge of these responsibilities, the University 
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will gladly cooperate with the Board of Education, other educational insti- 
tutions, and RAETA in making available via TV the educational and technical 
resources of its people for significant and specialized programming. 

4. The University of Rochester is willing, therefore, to make a 
contribution toward the establishment of an educational television| station 
in Rochester, this contribution to be based on a formula to be agreed upon 
among the institutions of higher education in this area. 


[517] 
REPLY TO COMMENTS OF ROCHESTER AREA 
EDUCATIONAL TELEVISION ASSOCIATION 

Federal Broadcasting System, Inc., licensee of Station WSAY, 
Rochester, New York, submits the following reply to the comments of the 
Rochester Area Educational Television Association: 

1. On December 5, 1960, the Commission released its Notice of 
Proposed Rule Making in which it invited comments on a proposed amend- 
ment of Section 3.606 of its Rules which would add Channel 13 to the tele- 
vision channels assigned to Rochester, New York in the Table of Assign- 
ments. Federal Broadcasting System, Inc. (hereinafter sometimes called 
Federal") filed comments in support of the proposed amendment. Com- 
ments were also filed by the Rochester Area Educational Television Asso- 
ciation (RAETA), among others, which urged the Commission to allocate 
Channel 13 to Rochester and reserve the channel for educational use. Fed- 
eral reiterates its support of the proposal to allocate the channel| to Rochester 
but herein opposes the request that the channel be reserved for educational 
use. 
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2. It should be noted, first, that Section 3.606, the Table of Assign- 
ments, includes a channel allocated to Rochester and reserved for non- 


commercial educational use. This channel, Channel 21, has been assigned 
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to the University of the State of New York for a station to which the call 
letters WROH have been assigned. It appears that the State of New York 
has not seen fit to construct Station WROH and its plans and intentions in 
this respect are unknown. It is suggested, however, that the State should 
be required either to construct WROH or to surrender the construction 
permit, as holders of construction permits for commercial stations have 
been required to do when they have not constructed in due time. The 
channel may then be assigned to the Rochester Area Educational Television 
Association or to some other applicant. The University of the State of New 
York, in the event it elects to construct WROH, undoubtedly will be pleased 
to cooperate fully with RAETA and the organizations representeditherein 
in the broadcast of educational programs. 

3. It is true, as RAETA states in Paragraph 9 of its comments, 
that there are no UHF stations in operation in the Rochester community, 
but educational television broadcast stations in other communities have 
been able to operate successfully on UHF channels in competition with 
commercial VHF channels. There is no reason to believe that RAETA, 
with the community support that it claims, could not succeed, also. If such 
a station had 
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been in operation since 1952, or even 1958, the year in which RAETA 


was organized, the station not only would have rendered during these years 


the service which it desires to render in the public interest but, in all 
probability, would now be firmly established. 

4. That it is possible for non-commercial educational stations to 
operate on UHF channels in competition with commercial stations on VHF 
channels is shown by Exhibit 1 of RAETA's comments submitted in this 
proceeding. Exhibit 1 purports to be a list of educational television sta- 
tions in cities with populations most comparable to, or smaller than, 
Rochester. Of the nineteen stations listed, three are UHF stations oper- 
ating in communities with commercial VHF stations. WOSU-TV, Columbus, 
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| 
Ohio, must compete with three commercial VHF stations for an audience. 
According to the exhibit, WGTE-TV, Toledo, Ohio, is one of two UHF 
stations and two VHF stations in the Toledo community. This is an in- 
accurate representation of the facts, however; WGTE-TV, which began 
operating July 1, 1960, operates on UHF Channel 30 in competition with 
commercial stations operating on VHF Channels 11 and 13. Another UHF 
channel, 79, is allocated to Toledo but no station is operating thereon. It 
should be noted, incidentally, that Toledo also receives service from De- 
troit stations on VHF channels. 
In addition to WOSU-TV, in Columbus, and WGTE-TV, in Toledo, 
KOKH-TV, Oklahoma City, Oklahoma, operates on UHF Channel 25 in 
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competition with four (not three as RAETA's exhibit states) VHF stations. 
The fourth station, KOCO-TV, serves both Oklahoma City and Enid, Okla- 
homa. One of the four VHF stations is KETA, a non-commercial 'educa- 
tional station licensed to the Oklahoma Educational Television Authority 
and operating on VHF Channel 13. KOKH-TV, which began operation 
February 2, 1959, is licensed to Independent School District No. 89. 

5. There is attached hereto and made a part hereof, as Exhibit 1, 
a list of non-commercial educational television broadcast stations oper- 
ating on UHF channels in competition with commercial stations on VHF 
channels. Three of the cities listed - Toledo, Oklahoma City, and Tacoma 
- have smaller metropolitan area populations than Rochester. Of|the others 
listed, Louisville, Kentucky and Columbus, Ohio do not have substantially 
larger populations than Rochester. WFPK-TV, Louisville, has been oper- 
ating on UHF Channel 15 since September 8, 1958, and the two commercial 
stations in the community operate on VHF channels. In Columbus Station 
WOSU-TV has operated since September 19, 1955 on UHF Channel 34. 
The commercial ‘stations operate on Channels 4, 6 and 10. 
6. The cooperation which the educational institutions of the 
Rochester area received from WHAM-TV, the station which preceded 
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WROC-TV on Channel 5 and which from 1949 to 1953 was the only tele- 
vision station in Rochester, as described in Paragraph 2 of RAETA's 


comments, 
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and the cooperation which RAETA has received from all the stations in 
Rochester, as reported in Paragraphs 7 and 10 of the comments, indicate 
that the educational needs of the community can be supplied by the com- 
mercial stations, especially if Channel 13 is also allocated to Rochester. 
Adoption of the plan proposed by Federal Broadcasting System, Inc. to 
RAETA and described in its comments supporting the proposed rule mak- 
ing in Docket No. 133402/ should provide adequate time for such educa- 
tional needs and would insure a larger audience for the educational pro- 
grams. Since the only logical reason for preferring to broadcast educa- 
tional programs on a VHF channel, rather than a UHF channel, would be 
to reach a larger audience, because there will be more receivers capable 
of receiving VHF signals than would be able to receive UHF service, this 
objective would be met. However, consideration should be given to the well 
known fact that the great majority of people would prefer to view the com- 
mercial programs and that the limited audience for the educational pro- 
grams could, at small cost, convert their present receivers for UHF re- 
ception. The 


if 


=/ Federal proposed that the commercial stations operating on Chan- 
nels 5, 10 and 13 provide RAETA free use of their transmission facilities 
for the broadcast of non-commercial educational programs, sharing equal- 
ly the time required, including prime time. RAETA would feed the pro- 
grams to the commercial stations from its own studio and production 
facilities. 
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demands for additional commercial television facilities in Rochester and 
for the local broadcast of the full schedules of the three national television 
networks would be substantially met at the same time. 

7, Federal does not dispute the claim that RAETA has engendered 
considerable community support for an educational station for Rochester. 
Perhaps Rochester could and would support two additional stations, a 
commercial station and an educational station. Such can be provided through 
the allocation of Channel 13 to Rochester and the construction of an educa- 
tional station to operate on Channel 21. However, one must be naive to be- 
lieve that the interest and support for allocation of a VHF channel reserved 
for non-commercial educational use which has "burgeoned forth," accord- 
ing to RAETA's comments, is entirely spontaneous as alleged by RAETA. 
RAETA has, indeed, "conducted an active campaign in the Rochester area," 
as stated in Paragraph 13 of its comments, and this campaign has engen- 
dered interest and support for the reservation of Channel 13 for educational 
use. An equal interest in the activation of the UHF channel already re-- 
served for educational use would resolve all the problems and permit all 
needs to be served. 

8. When the Commission issued its Third Notice of Further Pro- 


posed Rule Making in the television allocation proceedings, it proposed to 


reserve one of the assigned channels for non-commercial educational tele- 


vision use 
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in all communities having a total of three or more assignments, whether 
UHF or VHF. Except for educational centers, a UHF channel was proposed 
in those communities where there were fewer than three VHF assignments. 
The Commission in its Sixth Report and Order concluded that the/plan was 
"generally sound" and it was followed:when UHF Channel 21 was reserved 


for educational use in Rochester. However, the Commission also concluded 


[523] 
68 


in its Sixth Report and Order (Paragraph 61) that deviations from the plan 
were warranted. It may be noted from Exhibit 1 hereof that such deviations 
occurred in the allocation of channels to Atlanta, for example; i.e., a UHF 
channel was reserved for educational use even though three or more VHF 
channels were allocated to the community. Other examples are Detroit, 
Kansas City, Buffalo, Columbus, Philadelphia, and Pittsburgh, and there 
are others. It is submitted that the need and demand for an additional 
commercial channel in Rochester, as demonstrated by the comments filed 
in this proceeding, warrant a deviation in this instance, also, and justify 
allocation of the channel for commercial use. 

WHEREFORE, iit is urged that Channel 13 be allocated to Rochester 
as proposed in its Notice of Proposed Rule Making, that is, for commercial 
use. 

Respectfully submitted, 
' FEDERAL BROADCASTING SYSTEM, INC. 


By /s/ William A. Roberts 
William A. Roberts 


By /s/_E. D. Johnston 
E. D. Johnston 
Its Attorneys 


May 12, 1961 


OF COUNSEL: 


Roberts & McInnis 
1012 - 14th Street, NW 
Washington 5, D. C. 


Station 


WETV 
Atlanta, Georgia 


WFPK-TV 
Louisville, Kentucky 


WTVS 
Detroit, Michigan 


KCSD-TV 


Kansas City, Missouri 


WNED- TV 


Buffalo-Niagara Falls, 


New York 


WOSU-TV 
Columbus, Ohio 


WGTE-TV 
Toledo, Ohio 


KOKH-TV 
Oklahoma City, 
Oklahoma 


WHYY-TV 
Philadelphia, 
Pennsylvania 


WQEX 
Pittsburgh, 
Pennsylvania 


KPEC-TV 
Tacoma, Washington 
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Date 
Began Operation 


February 17, 1958 


September 8, 1958 


August 8, 1955 


March 21, 1961 


March 30, 1959 


September 19, 1955 
July 1, 1960 


February 2, 1959 


September 16, 1957 


March 20, 1959 


April 1, 1960 


| 
UHF with 3 VHF 


UHF with 2 
UHF with 4 
UHF with 3 


UHF with 3 


UHF with 3 
UHF with 2 


UHF with 4 


UHF with 3 VHF and 
1 UHF 


UHF with 4 VHF in- 
cluding 1 non- 
commercial 
educational VHF 


UHF with 2 
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REPLY COMMENTS OF ROCHESTER AREA 
EDUCATIONAL TELEVISION ASSOCIATION 
The Rochester'Area Educational Television Association (RAETA) 
filed Reply Comments in the above-entitled proceeding on May 12, 1961. 


On that date, the Commission released an Order extending time for filing 
reply comments to and including May 26, 1961.2/ The instant Reply Com- 


ments are filed to bring the Commission up to date on the swiftly-moving 
developments in behalf of educational television in the Rochester area. 

1. As indicated in RAETA's earlier comments herein, both the 
need and the interest in educational television programming are extreme- 
ly strong in Rochester. The momentum of public concern and support is 
well underway. RAETA's campaign has really only begun -- and there is 
an old saying that the first moneys are always the hardest to acquire -- 
but even so, RAETA has received nearly $30,000 in cash and pledges from 
774 individuals and 34 groups. Over 20,000 pledge cards are now in the 
community and they are beginning to come back in larger numbers each 
day. At this very 


Ly 


= The request for extension was made by Rollins Telecasting, Inc., 
permittee of WPTZ, North Pole, New York, in a letter to the Commission, 
copies of which were not sent to RAETA. 
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moment, an intensive campaign is being conducted to enlist the financial 
support of prominent business and industrial groups in the area, in addition 
to educational organizations and private individuals. Literally hundreds of 
volunteers are working for RAETA's cause in a great variety of ways. 
RAETA's prior comments indicated the numerous sources of its support -- 
educational institutions, public and private organizations, business and 
industrial groups, and private individuals -- 2/ and attached Exhibit 1, 
containing the names of over 100 individuals who support RAETA's bid, 
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is a further clear demonstration that community-wide interest is on the 
increase. Key school districts are taking a firm stand in favor of, educa- 
tional television, and have pledged their steady, and, indeed, increased 
support to RAETA; these districts include the Rochester School District, 
Penfield Central Schools, Brighton School District No. 1, Honeoye Central 
Schools and Pittsford Central Schools. Moreover, the area colleges have, 
since the date of RAETA's Reply Comments, indicated specific financial 
support to be set at a rate of twenty-five cents annually for each day stu- 
dent enrolled, with a smaller sum for evening students. (See Reply Com- 
ments, p. 9). This represents the first time that the college presidents 
as a group have worked out a definite formula for school support. | 
2. Exhibit 2 of RAETA's Reply Comments contained the Statement 
of Policy of the Rochester Board of Education favoring 


2/ See, in particular, paragraph 12 of RAETA's Comments, filed on 


April 18, 1961, and paragraph 6 of its Reply Comments, filed on May 12, 
1961, especially footnote 11. 


[574] 
an exclusive VHF educational channel and endorsing RAETA. On/|May 17, 
1961, the Monroe County Board of Supervisors voted to support the efforts 
of RAETA to secure Channel 13 for educational use, and its resolution, 
attached as Exhibit 2, states that the county would endeavor, by an appropri- 
ate contract, to assist financially toward the cost of operation and mainte- 


nance of the proposed new television station, provided that the 10 other 
| 


counties in the area affected take similar action. While the county does 
not have the power to appropriate a grant for construction of such a sta- 
tion, state law will permit Monroe County and other counties to contract 
with educational corporations for operation and maintenance. Notification 
of the Board's action in support of RAETA is being sent to the boards of 
supervisors of the other counties. Such support by the Board of Super- 
visors of Monroe County, which is the largest county in the area, repre- 


sents a substantial break-through for the cause of educational television 
| 
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in Rochester, and augurs well for county support and encouragement to a 
reserved Channel 13. Following this important action by the Board of 
Supervisors, the Rochester City Council unanimously adopted a resolution 
backing the use of proposed Channel 13 for educational television. Nor is 
assistance to RAETA's efforts limited to the city and county authorities. 
State funds are also available, and the ground rules for the distribution 

of the $200,000 in the State Education Department's 1961-1962 budget for 
community television councils, of which RAETA is one, have been estab- 


lished. Under the State formula, funds will be paid to community councils 


[575 ] 
only under contract for specific series of programs, and RAETA will be 
eligible to receive up to one-third of its total budget or $100,000, which- 
ever is the lesser. It is likely that RAETA will receive approximately 
$25,000 from this source during 1961-1962. 

3. Reservation of Channel 13 at Rochester for noncommercial 
educational use is now the catalyst needed to assure that this mounting 
area support will culminate in the establishment of an operating educa- 
tional station in Rochester. The Commission in 1952 realized the critical 
economic fact that reservation itself will substantially stimulate interest 
and financial assistance for educational television. (Reply Comments, p. 6). 
Nor is the Commission unaware of the very serious present obstacles to 
UHF broadcasting, especially in the VHF market. As former Chairman 
Ford stated at the Senate Hearings on educational television, "At the 
present time, the UHF receiver is not the equivalent in quality of the VHF 
secetvas 2! Accordingly, the reservation at Rochester, to be effective, 
must be a VHF reservation. The experience with UHF in the Rochester 
area has been a most unfortunate one, as witnessed by the demise of the 
commercial Channel 15, and it advances discussion not at all to dwell 
upon the islands of isolated UHF success by educational stations in VHF 


4 
niarketes” when the broadcasting sea is filled with so many unused and 


presently unusable UHF assignments. Whenever an educational 


3/ 


=’ Senate Hearings before the Communications Subcommittee|of the 
Committee on Interstate and Foreign Commerce, 87th Cong., 1st Sess., 
p. 120 (March, 1961). 


4/ Cf. Exhibit 1, Reply to RAETA Comments by Federal Broadcasting 
System, Inc., filed May 12, 1961. 
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applicant decides to try to activate a UHF in a VHF area, he is immedi- 
ately up against a host of problems, and can look forward only to ‘in-school 
programming at best for an indeterminable period of time. That|has been 
the experience of the stations referred to in footnote 4. Properly equipped 
sets to receive UHF signals are unavailable, reception is in any event in- 
ferior, purchase and installation of adaptors (and in many cases antennae) 
by viewers must be obtained, and the risk of probable failure must be care- 
fully weighed in each such situation. Moreover, an opportunity for choice, 
not present in the case of these other educational stations, distinguishes 
the Rochester situation. A UHF reservation came to Rochester in 1952 
by default, but now a VHF allocation is available. It is RAETA's|urgent 
plea that it not be forced to go the difficult and well-nigh futile route of 
UHF, since the much more practicable route of VHF is open. Rather, 
the Commission should, pursuant to its policy as stated in the Sixth Re- 
port and Order, allocate and reserve the third VHF channel in Rochester 
for noncommercial educational use. 

4. The educational television needs are such in the Rochester area 
that they can not be satisfied without a fully operating educational station, 
ready to offer both in-school and general adult programming in the prime 
hours. Rochester simply cannot be properly served on its present part- 
time basis, by which RAETA programs are shown, usually in non-prime 
time, on existing commercial stations. The hour-long Sunday afternoon 


sampler programs of NET programs which are being presented this 
| 
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month over Station WVET-TV have received most favorable comment, 
and demonstrate that the Rochester community wants more and more of 
the same. This is exactly the type of diversified programming choice for 
which RAETA has been created to provide. RAETA believes that the pub- 
lic is entitled to choose between the best of commercial and educational 
programs on an equal and compatible basis through reservation of VHF 
Channel 13 to compete with the two present VHF commercial channels. 
It should be noted that Rochester now receives the programs of the CBS 
and NBC networks, and a large share of the ABC network programs (as 
shown by the ABC Comments filed in this proceeding). On the basis of 
comparison between the programs which the networks offer to their affili- 
ates and the current weekly programs being offered to Rochester viewers 
by the existing commercial stations, the following table shows graphically 
what the effect of a third commercial channel to the Rochester area would 
be: 

: No. of Programs No.of Programs Viewable With 
Program Type | Presently Viewable Third Commercial Channel 
Serials 60 15 
TV Games 52 1 
Situation Comedy 31 42 
Mystery & Adventure 30 43 
Filmed Drama 28 29 
Western 24 31 
Cartoon 20 22 
Film Features 19 
News 17 
Variety 15 
Education 10 
Public Affairs 
Sports 
Religion 
Children 
TV Drama 
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In other words, a third commercial channel would provide nothing, new, 
nothing different, nothing stimulating to the television audience. There 
would simply be more of Hawaiian Eye and Surfside Six to add to the 
Untouchables and Wyatt Earp. More importantly, perhaps, there would be 
precious little, if any, increment in public-service programming. | It is, 
no doubt, this sterility of alternative proposals which is the strongest brief 
of all for RAETA's proposal for educational and cultural programming for 
the entire Rochester area. Full diversity of programming is requisite, 
and it is for this reason that RAETA intends to file an applicationjat the 


earliest possible date for use of Channel 13 for educational purposes. 
5. Allocation of Channel 13 to the Rochester area would serve the 
public interest, and RAETA requests that this be done by the Commission.’ 


Reservation of allocated Channel 13 at Rochester for noncommercial edu- 
cational use would also serve the public interest, and RAETA likewise re- 
quests that this be done by the Commission. The educational and cultural 


needs and interests 


5/ 


— Such allocation is technically feasible, as restricted to the jextent 
set forth in the Working Arrangement. While Station CKCO, Channel 13, 
Kitchener, Ontario, is less than 170 miles from Rochester, contrary to 
the inference in footnote 1 of RAETA's Reply Comments, reduced)separa- 
tion between Rochester and Kitchener is provided for in the Working Ar- 
rangement. Presumably, a location just outside the city limits of) Roches- 
ter, at the existing antenna farm, would satisfy the requirements of the 
Working Arrangement. 
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of this large metropolitan area are such that reservation, in accordance 
with the theory of the Sixth Report and Order, and not a long and costly 


| 
comparative proceeding, is the only proper disposition to be made of 
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this third VHF facility for Rochester. 
Respectfully submitted, 


ROCHESTER AREA EDUCATIONAL 
TELEVISION ASSOCIATION 


By: /s/ Norman E. Jorgensen 
May 26, 1961 ae 
By: /s/ Robert A. Woods 


KRIEGER & JORGENSEN 
514 Wyatt Building 
Washington 5, D. C. 
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REPORT AND ORDER 
By the Commission: Chairman Minow dissenting; Commissioner Bartley 
concurring in the result 

1. The Commission has before it for consideration its Notice of 
Proposed Rule Making in Docket No. 13859 proposing to add VHF Channel 
13-to Rochester, New York, as a "drop-in", and the comments and reply 
comments submitted in response thereto. Such allocation was made pos- 
sible as part of the negotiations which led to adoption of a "Working Ar- 
rangement for Allocation of VHF Television Broadcast Stations under the 
Canada-U.S.A. Television Agreement of 1952." The station assigned to 
such channel would be limited to an antenna height of 500 feet above aver- 


age terrain with maximum power of 25 dbk (316 kw). The antenna must 


be located no closer to Kitchener, Ontario, than the City of Rochester.2/ 


2. No party has filed a comment opposing the assignment of Chan- 
nel 13 to Rochester. No changes in present assignments are required in 
order to permit the assignment. No domestic short spacings are involved. 
There is much demand for the channel at Rochester and all parties support 
the assignment. Rochester, a city with a 1960 population of 318,611, a 


| 
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metropolitan area of 586,387, and among the top fifty markets in the 
country, has only two operating television stations -- WROC-TV, Channel 
5, and WVET-TV, Channel 10 (on a share-time basis with WHEC-TV). 
The Commission, for some time, has recognized the desirability of a 
third VHF television outlet for Rochester. We conclude that the alloca- 
tion of Channel 13 to Rochester, New York, is clearly in the public interest. 
The sole remaining question in this proceeding is whether the channel 
should be reserved for noncommercial educational use. We have concluded 


that such reservation is not warranted. 
Comments Favoring Educational Reservation | 
3. The New York State Educational Radio and Television Associ- 
ation submitted a resolution urging provision of a VHF channel in|Roches- 
ter for noncommercial purposes as a next step in the future development 
of educational television in New York State and as making possible the im- 
mediate development of multi-county coverage of educational instruction 
throughout that area of New York State. 


eee ee 
1/ The Canadian Government has stated that this assignment, 'so lim- 
ited, is acceptable. 
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4. WNED-TV, Channel 17, Buffalo, New York State's only! educa- 

tional television station, commented that, in the light of the problems en- 

countered by UHF stations in an intermixed market, it favors use|of VHF 

"drop-in" channels for educational television. | 
5. The National Educational Television and Radio Center (NET) 
suggests that, although Channel 21 is reserved for educational use it is 
not a "usable" channel since there is practically no conversion to| UHF 

in the area. It notes as significant that the New York State Boardiof Re- 

gents (permittee of WROH, Channel 21) has specifically endorsed the ef- 

forts of the Rochester Area Educational Television Association to secure 
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Channel 13 as the most feasible means of bringing educational program- 
ming to the area. 

6. Detailed comments supporting reservation of Channel 13 for 
noncommercial educational use have been filed by the Rochester Area 
Educational Television Association (RAETA), a non-profit educational 
corporation chartered March 28, 1958 by the Board of Regents of New 
York State to, among other things, construct, operate and maintain non- 
commercial television and radio stations in Monroe County, and to plan, 
prepare, provide, present and broadcast noncommercial educational and 
cultural television and radio programs to a nine-county area. The Board 
of Trustees of RAETA comprises a 21 member group drawn from educa- 
tional institutions, cultural groups, and business and industry in the Roches- 
ter area, so designated as to insure a wide and representative membership 
from the community at large. 

7. RAETA traces the interest in educational television in Roches- 
ter since 1951 and shows that after our Vail Mills decision and the shift 
of Channel 13 from Utica to the Albany-Schenectady-Troy area (See Re- 
port and Order released September 9, 1957 in Docket No. 11751, FCC 
57-961, 15 RR 1514a) made Channel 13 an eventual possibility for Roches- 
ter, RAETA was formed as the result of an "immediate and intense” in- 
terest both by educational and cultural groups and by the community at 
large. 

8. The principal arguments advanced to support reservation of 


Channel 13 for noncommercial use are: 


(a) That! it would be consistent with the policy of the Sixth 


Report and Order -- that where there are three television chan- 
nels available in a community, one of them should be reserved for 
education. This would serve the original purpose of the educa- 
tional channel reservations which was to preserve, as against 
commercial preemption, a reasonable portion of the television 


spectrum for educational use. This measure of protection was 
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| 
found to be necessary because, in the nature of things, it takes 


time to raise funds from philanthropic and public sources, persuade 
legislators to appropriate public funds, organize public institutions 
for control 
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and operation, and bring about the numerous other public and pri- 
vate actions necessary to establish noncommercial educational 
television stations. Moreover, although much progress has been 
made in securing financial support for an educational] station at 
Rochester (as detailed by RAETA in its reply comments),| the 
present issue is one of reservation rather than determining finan- 
cial capability. In any event, RAETA intends to file such an appli- 
cation at the earliest possible date. 

(b) It is unrealistic to say the UHF in a VHF market|will not 
suffice for commercial telecasting but is good enough for general 
educational use. The needs in Rochester for educational television 
are present needs and must be met by present means, icel, VHF. 

(c) Channel 13 as an educational station would bring a different 
type of programming tothe Rochester area rather than simply great- 
er amounts of the same types of programs. | 

(da) Reservation of Channel 13 at Rochester is the catalyst need- 
ed to assure that mounting area support (in the form of cash, pledges, 
large numbers of volunteer workers, support from school] districts, 
financial support from area colleges, and from state and local gov- 
ernmental units) will culminate in the establishment of an operating 
educational station in Rochester. Reservation itself will substantial- 
ly stimulate interest and financial assistance for educational tele- 
vision. 

(e) Rochester's educational needs cannot be satisfied without 
a fully operating educational station, ready to offer both in-school 


and general aduit programming in prime hours. 
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(£) Education should not be forced down the UHF path where 
a VHF is available. Converters are practically non-existent in the 
Rochester area, so that immediate utilization of the reserved UHF 
channel is impracticable. This is confirmed by the experience of 
the commercial permittee of Channel 15, which was never able to 
implement the construction permit it possessed, and whose com- 
mercial authorization was terminated by the Commission in Novem- 
ber, 1960. 
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Comments Opposing Educational Reservation or Supporting 
Commercial Use 


9. Not all the comments favoring educational television supported 
the use of Channel 13 for that purpose. A letter from the chairman of the 


"Committee for Educational Television on Channel 21" contends that those 


who wouldn't spend the money to convert their sets to UHF probably would- 


n't watch educational programs anyway. He states that the Buffalo educa- 
tional UHF station (WNED-TV Channel 17) is quite successful and that, 
while his group favors educational television for Rochester, it believes 
that the educators should utilize Channel 21 and bring some immediate 
service to Rochester rather than go through what might be years of litiga- 
tion with doubtful chance of success in an effort to obtain Channel 13. It 
contends, moreover, that Rochester should have the programs of the third 
network and that this plan would give them three commercial stations plus 
an educational one. 
10. Prospective commercial applicants for Channel 13 who filed 
comments are: 
(a) Federal Broadcasting System, Inc., licensee of AM radio 
station WSAY, Rochester; 
(b) Genesee Valley Television Company, Inc., a corporation 
formed for the purpose of applying for Channel 13 in Rochester; 
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(c) Star Broadcasting Company, aor formerly pennies of 
UHF Channel 15, Rochester (WCBF- TVv).2 
11. Others supporting Channel 13 for commercial use are: 

(a) American Broadcasting Company; 

(b) WHEC, Inc., licensee of WHEC-TV, Channel 10, Rochester 
(on a share-time basis with WVET, Veterans Broadcasting Co., 
Inc.); 


| 


2/ 


= §tar's petition to accept comments, filed one day late due to a delay 
in the mails, is granted. 
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(c) Transcontinent Television Corporation, licensee of Chan- 

nel 5, Rochester (WROC-TV) which ''does not oppose” Channel 13 
for Rochester.2 


| 
12. The principal arguments advanced to support commercial use 


of Channel 13 at Rochester are: | 
(a) Rochester is a major market deserving three station com- 
petitive service. 
(b) No UHF station has ever operated in Rochester. ‘The two 
outstanding construction permits were terminated November 1960. 
UHF set conversion in the area is negligible to non-existent. 

(c) Although both Rochester stations carry some ABC pro- 
grams, they are unable, on only two channels, to provide adequate 
outlets for all three television networks. Some 20 ABC programs 

are not carried in Rochester and the majority of those which are 
carried are not broadcast at their regular time. | 

(d) ABC recognizes the need for educational television in 

Rochester but says the showing made does not warrant reserving 
Channel 13 for educational use thereby excluding additional com- 


mercial service. It notes that some educational programs are 
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carried by the two present stations and contends that a third com- 
mercial station would increase such coverage. It maintains that 
Channel 21 could be used at least for in-school educational pro- 
gramming. 

(e) Federal Broadcasting System, Inc., suggests Channel 21 
be used by the educators or as an alternative that, as it suggests 
in Docket No. 13340, all three commercial VHF stations devote 1/3 
of their broadcast time to educational programming. 

(f) The absence of at least three competitive outlets in many 
of the major markets does much more than merely deprive those 
communities of the same choice of television programming which 


is elsewhere available. 


3/ 


2/ Transcontinent requests the Commission consent to assignment of 
WROC- TV's authorization on Channel 5 to Veterans Broadcasting Co., Inc. 
(BALCT-149) and Veterans share-time authorization for WVET on Chan- 


nel 10 at Rochester to WHEC, Inc., its share-time partner on Channel 10 
(BALCT-150). It also invites attention to the fact that it is not opposing a 
third VHF channel for Syracuse, even though it would require WROC-TV 
to shift from Channel'5 to Channel 8 and to incur substantial conversion 
expenses, provided WROC-TV is not required to cease operation on Chan- 
nel 5 at Rochester before a construction permit is issued for the third 
commercial VHF at Syracuse. Consideration will be given these matters 
in other appropriate proceedings. 
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By imposing artificial restraints upon competition between net- 
works and other program suppliers it reduces the ability of the 
television industry to serve the public throughout the nation. The 
lack of sufficient competitive outlets has been recognized by con- 
gressional committees, the Commission, and the industry as being 
responsible for deficiencies which exist in the present television 
system. 
13. A number of letters has been received from the general pub- 


lic -- reflecting sentiment both for commercial and educational use. 
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14. Our careful consideration of all arguments addressed on both 
sides of the question leads us to the conclusion that, on balance, there is 
at this stage greater need for a third competitive commercial service 
than for the VHF educational reservation. The demonstrated economics 


of intermixed service compel the conclusion that, were Channel 13 to be 


reserved for educational use, Rochester would for a long time be/ deprived 
of a third full network program service. On the other hand, commercial 
use of Channel 13 would not similarly frustrate practical possibilities for 
a non-commercial educational service on an available UHF channel. To 
the extent that such service were directed to in-class use, UHF is, for 
all practical purposes, as serviceable as VHF. While use of VHF would 
probably encourage wider patronage of a general educational broadcast 
service, VHF is not as critical to establishment of a non-commercial 
station at Rochester as to the provision of a third commercial service. 
In the circumstances, it is preferable to adopt the course which holds 
promise of bringing to Rochester both a third commercial service anda 
non-commercial, educational service. 
15. We have concluded that in the circumstances before us the 
public interest would best be served by assigning Channel 13 to Rochester 
under the stated conditions, and without reserving it for educational use. 
We believe also that it would be strongly desirable in the public interest 
that an additional service be commenced on Channel 13 with the least 
possible delay. Accordingly, the Commission will welcome and give con- 
sideration to any acceptable proposals for commencement of operation on 
Channel 13 under special temporary authorization to such persons as may 
be found qualified. Authorization for such operation in the interim pending 
the completion of any comparative hearings which may be held on! mutually 
exclusive applications for the channel would terminate upon the issuance 
of a regular authorization. 
16. Authority for the adoption of the amendment herein is| contain- 
ed in Sections 4(i), 303, and 307(b) of the Communications Act of 1934, as 
amended. | 
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17. In view of the foregoing, IT IS ORDERED, That effective 
September 11, 1961, the Table of Assignments contained in Section 3.606 
of the Commission's Rules and Regulations IS AMENDED, insofar as the 


community named is concerned, to read as follows:2/ 


4/ 


=/ The amendment'herein also reflects Commission action this day in 
Docket 13858 changing ‘Channel 5- to Channel 8 in Rochester as well as 
the present action. 
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City . \Channel No. 


Rochester, New York | 8, 10+, 13-2/ 15-, *21, 27+ 


17 


=’ Subject to limitations under Canadian-U.S.A. Television Agreement 
of 1952. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Federal Communications Commission 
properly refused to reserve Channel 13 at Rochester, New 


York, for non-commercial educational use. 


2. Whether the Federal Communications Commission | 


properly found that there was a greater need for a third full- 


time commercial VHF channel than for a first reserved edu- 
cational VHF channel at Rochester, New York. 


3. Whether the Commission, by its expressed prefer- 
ence for the programs of a third full-time network commer 
cial service, prejudged any comparative proceedings to be | 
held concerning Channel 13 at Rochester, New York. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,594 


JOINT COUNCIL ON EDUCATIONAL BROADCASTING 
and 
ROCHESTER AREA EDUCATIONAL TELEVISION ASSOCIATION, INC., 
| 


Petitioners 


FEDERAL COMMUNICATIONS COMMISSION 
and 
UNITED STATES OF AMERICA, 


Respondents, 


AMERICAN BROADCASTING COMPANY — 
PARAMOUNT THEATRES, INC., 
FEDERAL BROADCASTING SYSTEM, INC., 
STAR BROADCASTING CO., INC., 
ANTHONY R. TYRONE, t/a CHANNEL 13 
OF ROCHESTER, 


Intervenors 


Petition to Review Order of 
Federal Communications Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


This is a review proceeding, pursuant to Section 402(a) of the 
Communications Act of 1934, as amended (Act of June 19, 1934, c.|562, 
48 Stat. 1093, 47 U.S.C. §402(a)), Section 4 of the Judicial Review Act of 


2 


1950, as amended (Act of December 29, 1950, c. 1189, 64 Stat. 1129, 

5 U.S.C. £1034), and Section 10 of the Administrative Procedure Act, 

as amended (Act of June 11, 1946, c. 324, 60 Stat. 243, 5 U.S.C. $1009), 

to review the Report and Order of the Federal Communications Commis- 
sion (hereinafter Commission) in Docket No. 13859 (RM-71, RM-98, 
RM-164), released August 3, 1961 (R. 671-677), which denied that portion 
of a Petition for Rule Making (RM-71) filed with the Commission on 
November 3, 1958, by the Joint Council on Educational Television (former 
name of Petitioner Joint Council on Educational Broadcasting (hereinafter 
JCEB)), requesting reservation of VHF Channel 13, Rochester, New York, 
for non-commercial educational use. This Court has jurisdiction of the 
proceeding pursuant to Sections 2 and 9 of the Judicial Review Act of 1950 
(5 U.S.C. §§1032, 1039) and venue in this Court is specifically provided 
for in Section 3 of the Judicial Review Act of 1950 (5 U.S.C. §1033). 


STATEMENT OF THE CASE 


At the time that Petitioner JCEB, 1 under its former name, filed its 
petition to allocate and reserve Channel 13 at Rochester, New York, for 
non-commercial educational use, Rochester had three operating VoF tele- 
vision stations, WROC-TV, channel 5, and WVET, Channel 10 (on a share- 
time basis with WHEC-TV), and three UHF channels, one of which (Chan- 
nel 21) was reserved for non-commercial educational use. No UHF station 


has ever operated in ‘Rochester, although two UHF construction permits 


: Petitioner JCEB is/a national non-profit organization acting as chief spokesman 
for the interests of organized education in the field of radio and television. The 
JCEB (and its predecessor organization, the JCET), has been an early and continu- 
ous champion of the Commission's reservation policy. It was, in fact, instrumental 
in the adoption of that policy. At the present time, the following eight national edu- 
cational organizations comprise the membership of the JCEB: American Associa- 
tion of Land-Grant Colleges and State Universities; American Association of School 
Administrators; American Council on Education; Council of Chief State School 
Officers; National Association of Educational Broadcasters; National Education 
Association of the United States; National Educational Television and Radio Center; 
and State Universities Association. 
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have been outstanding,? and UHF receivers in the area are negligible. 
Upon the shift of Channel 13 from Utica to the Albany-Schenectady-Troy 
area, Albany-Schenectady-Troy Channel Assignments, 15 RR 1514a, it 
became possible to allocate Channel 13 as a third VHF facility for the 
Rochester area, and a petition for rule making (RM-71) was promptly 
filed requesting both allocation and reservation of Channel 13 in accord- 
ance with the Commission policy that where there are three VHF facilities 
available, one should be reserved for non-commercial educational use. 

(R 19-24), The Commission deferred action on this petition pending 
Canadian consent to such assignment, Educational Channel Reservations, 
18 RR 1865. (R. 242-247). However, on December 5, 1960, the Commis- 
sion released a Notice of Proposed Rule Making (Docket No. 13859, FCC 
60-1425, 25 F.R. 12626), inviting comments by interested persons with 
respect to a proposal to add Channel 13 to Rochester, New York, and also 
inviting comments with respect to RM-71, to allocate and reserve Chan- 
nel 13 at Rochester for non-commercial educational use. 


Petitioner, Rochester Area Educational Television Association 
(hereinafter RAETA), a non-profit educational corporation located in 
Rochester, filed comments in support of RM-71 on April 18, 1961, 
(R. 348-371). It pointed out that RAETA was composed of a 21-member 
Board of Trustees with a wide community tase, drawn from educational 
institutions, cultural groups and business and industry in the Rochester: 
area, and that RAETA had, from its inception in March, 1958, been the 
spearhead of developing interest in bringing the benefits of educational 


2 A construction permit is held by the New York State Board of Regents) on 
Channel 21 for WROH. It is to be noted that the New York Board of Regents has 
itself specifically endorsed a VHF reservation at Rochester, inasmuch as this 
action "would conform with principles. . . for the development of educational 
television in New York State. Further than that, the Regents would want to lend 
their support in the way of strong encouragement to the present movement to 
have VHF Channel 13 allocated as an educational channel." (R. 364). A Pie tor 


tion permit had also been held by Star Broadcasting Co., Inc., on Channel 
WCBF-TV, but commercial authorization was terminated by the Commiss 


November 22, 1960. The Thames Broadcasting Corporation, 20 RR 1023. 
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television to the Rochester area. It had been instrumenta!, since September 
1958, in providing regular in-school and adult educational television pro- 
grams over commercial stations in the eleven-county area surrounding 
Rochester. RAETA emphasized the critical need for an educational tele- 
vision reservation on a VHF channel in Rochester, to serve the population 
of 316,074 in the City of Rochester (1960 Census), the population of 586,387 
in metropolitan Rochester and the population of 1,081,712 in the eleven- 
county area to be covered by the VHF facility. As the 43rd largest metro- 
politan area in the United States, and as an important educational and 
cultural center, Rochester deserved a full-time VHF educational tele- 
vision facility of its own, inasmuch as the existing commercial stations 
could not be expected to provide more than a limited amount of time 

(often in non-prime hours) for educational programming. The existing 
educational reservation on Channel 21 in the UHF band did not present 

a feasible present means to meet the present need, which could feasibly 

be met only in the VHF band in the current state of the art. The comments 
by RAETA demonstrated in detail the enormous community interest in, 

and support for, a reserved Channel 13 in Rochester, both in terms of 
community enthusiasm and in terms of financial and other contributions. 
Moreover, reservation of Channel 13 at Rochester would bring a choice 

of program fare to that community, rather than simply greater amounts 

of the same types of commercial programs. Rochester received the full 
complement of network programs from the NBC and CBS networks, and a 


large percentage of the programs of the ABC network;* with reservation 


for education, it would have a comparable VHF outlet for distinctive educa- 
tional and cultural programs. Most importantly, however, reservation 
would be in accord with the Commission policy, set forth in its Sixth 
Report and Order on Television Allocations, 1 R.R. 91:601, 619 (1952) 

to reserve the third VHF facility for educational use. As RAETA stated, 
(R. 357-358) 


* The ABC programs received in Rochester were set forth in the Reply 


Comments filed by ABC. (R. 491). 
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This fulfills the original purpose of the educational channel 
reservations, which was to preserve, as against commer- 
cial pre-emption, a reasonable portion of the television 
spectrum for educational use. This measure of protection 
was found to be necessary because, in the nature of things, 
it takes time to raise funds from philanthropic and public 
sources, persuade legislators to appropriate public funds, 
organize public institutions for control and operation, and 
bring about the numerous other public and private actions 
necessary to establish non-commercial educational tele- 
vision stations. 

RAETA filed reply comments on May 12 and May 26, 1961, /further 
documenting the need for a VHF educational station at Rochester |(R. 499- 
516, 572-587), and other comments in support of RM-71 were filed, in- 
cluding those by the National Educational Television and Radio Center. 


(R. 492-498). 


On August 3, 1961, the Commission released its Report and Order 
in the rule making proceeding, in which, after discussing the written 
pleadings and letters filed in that proceeding, it allocated Channel 13 
to Rochester, New York, but denied the request contained in RM-71 to 
reserve Channel 13 for non-commercial educational use. The Commis- 
sion concluded, without reference to the theory of the Sixth Report and 


Order, supra, that 


there is at this stage greater need for a third competitive 
commercial service than for the VHF educational reserva- 
tion. The demonstrated economics of intermixed service 
compel the conclusion that, were Channel 13 to be reserved 
for educational use, Rochester would for a long time be de-| 
prived of a third full network program service. (R. 676). | 
Commissioner Bartley concurred in the result and Chairman Minow dis- 
sented. On the same date, the Commission released its Report and Order 
in another rule making proceeding, allocating a third VHF facility to Grand 
Rapids, Michigan, but denying a petition submitted by the Superintendent of 
Public Instruction of the State of Michigan to allocate and reserve a VHF 
channel at Cadillac, Michigan. Channel Assignment in Grand Rapids 


(Docket No, 13374), 21 RR 1737. Commissioner Bartley concurred in 
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the result and Chairman Minow dissented, Also, on the same date, the 
Commission released its Report and Order in a rule making proceeding 
concerned with an interim policy on short-spaced VHF television chan- 
nel assignments, selecting a number of major markets for proposed third 
VHF facilities at short-spacing, and denying, inter alia, a petition for 
rule making filed by Pennsylvania State University, to allocate and 
reserve a VHF channel at State College, Pennsylvania. Interim Policy 
on VHF Television Channel Assignments (Docket No. 13340), 21 RR 
1695.* Chairman Minow concurred, and issued a statement, in which 

he noted that (21 RR at 1703) 


the majority's emphasis on the needs of "major markets" 
and its actions in Dockets Nos. 13374 and 13859 (with 
respect to Grand Rapids, Michigan and Rochester, New 
York) make it clear that the need it has in mind is the 
need for a third commercial service in every instance. 

I agree that this need is an important and urgent one. I 
cannot agree that it is always more important and more 
pressing than the need for the establishment of a non- 
commercial, educational service in major communities. 

I think that our vision of the role which educational tele- 
vision can play should be larger and our hospitality to 
attempts by educators to fill that role should be warmer. 
For this reason, I would indicate in the Report that, if 
there is real indication that any of the VHF channels to 
be assigned at sub-standard separations can be put to non- 
commercial educational use in the near future, serious 
consideration will be given to the reservation of such 
channel for that purpose. 


. The denial of the petition for rule making of Pennsylvania State University 
is the subject of an independent review proceeding before this Court in Docket 
No. 16593. 


STATUTES INVOLVED 


Pertinent provisions of the Communications Act of 1934, as 
amended (Act of June 19, 1934, c.652, 48 Stat. 1064, 47 U.S.C. 151, 
et seq., are as follows: 


Section'1: For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio 
so as to make available, so far as possible, to all the 
people of the United States a rapid, efficient, nationwide 
and world-wide wire and radio communication service 

, there is hereby created a commission to be known 
as the "Federal Communications Commission". . . 


Section 4 (i): The Commission may perform any and all 
acts, make such rules and regulations, and issue such 
orders, not inconsistent with this Act, as may be neces- 
sary in the execution of its functions. 


Section 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public convenience, 
interest, or necessity requires, shall == 


(f) Make such regulations not inconsistent with law 
as it may deem necessary. . . to carry out the provi- 
sions of this Act. . 


(g) Study new uses for radio, provide tor experimental 
uses of frequencies, and generally encourage the larger and 
more effective use of radio in the public interest. 


STAREMENT OF POINTS 


1. The Commission was arbitrary and capricious and abused its 
discretion in refusing to reserve Channel 13 at Rochester, New York, 
for non-commercial educational use, inasmuch as this marked an arbitrary 
departure from established Commission policy to reserve one of tthe 
assigned channels for non-commercial educational use in all Onauntien 
having three or more VHF assignments. 


2. The Commission was arbitrary and capricious in its conclusion 
that a third full-time network commercial program facility is to be 


preferred to a first full-time non-commercial educational television 
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facility in Rochester, New York, such conclusion being erroneous, 
unlawful, without reasonable factual or legal basis, and manifestly 

against the evidence of the educational and cultural needs of the Rochester 
community for a first full-time non-commercial educational television 


service. 


3. This conclusion by the Commission that a third full-time net- 
work commercial service is to be preferred to a first full-time non- 
commercial educational television service at Rochester, New York, is 
unfair and discriminatory and contrary to the public interest, amounting 
to a prejudgment of any comparative proceedings to be held concerning 
Channel 13, Rochester, New York. 


SUMMARY OF ARGUMENT 


The Commission, in denying the instant request for the educational 
non-commercial reservation of Channel 13 at Rochester, New York, has 
concluded that there is "a greater need for a third competitive commer- 
cial service than for the VHF educational reservation". The Commission 
has thus repudiated the reservation policy which it laid down in 1952. 
That policy, formulated after extensive hearings demonstrating the need 
for educational television, found reservation to be clearly in the public 
interest and provided for the reservation of the third VHF channel in 
each community for educational purposes. The abandonment of that 
policy is unwarranted and an abuse of discretion. There is no evidence 
in, or outside of, this record which supports the conclusion reached by 


the Commission. 


Inasmuch as the Rochester area is presently served by the programs 
of all three national commercial networks, and is devoid of an educational 
television service, the Commission's decision on its face is erroneous, 


for it cannot be said that the need for the balance of the programming of 


a third network exceeds the need for the programming of an educational 
facility which would offer a completely different type of service than any 
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currently available. The Commission does not, because it could not, 
allege that there is a lesser need for educational television today than 
in 1952. 


| 
The Commission's action arbitrarily relegates the educatidnal 


needs of the Rochester community to the UHF band, which at the present 
time in the Rochester area is inferior and totally impracticable. | In doing 
so, it wholly ignores important adult and general programming aspects of 
educational television, which the Commission has, on other occasions, 


acknowledged to be of extreme relevance. 


The Commission's judgment appears to stem from its belief that 
a full competition among networks will outweigh the public interest ina 
competition between two commercial stations (broadcasting the programs 
of the three networks) and a non-commercial educational station.) This 
conclusion rests in turn on two premises, — namely, that full access to 
a market will strengthen the third network's commercial position, and 
that such a facility would enhance quality of programming through 
diversity, — both of which are either irrelevant to the instant proceeding o 
or palpably untenable. The Commission's rationale runs contrary to 
broadcasting and normal human experience, and is directly refuted by 
its own decisions and the evidence developed in its own Network Inquiry. 


Finally, the Commission's decision is both unfair and discriminatory 
in that contrary to its disposition of similar proceedings, it effectively 
prejudges any comparative proceedings to be held concerning Channel 13 
at Rochester, New York, by its express preference for the programming 
of a third commercial network. 
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ARGUMENT 


I 


THE COMMISSION ACTED ARBITRARILY AND CAPRICIOUSLY 
IN REFUSING TO RESERVE CHANNEL 13 AT ROCHESTER, 
NEW YORK, FOR NON-COMMERCIAL EDUCATIONAL USE. 


As an integral part of its nationwide allocation policy for television 
broadcasting, set forth in its Sixth Report and Order on Television Allo- 
cations in 1952, 1 RR 91:601, the Commission established a reservation 
policy for educational television. Under this policy, certain assignments 
were to be set aside solely for non-commercial use. For all practical 
purposes, such channels were, so far as commercial interests were con- 
cerned, effectively removed from the table of television assignments. 

As the Commission explained (1 RR 91:612-613), 


based on the important contributions such stations can make 
in the education of the in-school and adult public, there is a 
need for non-commercial educational stations .. . We con- 


clude that the record shows the desire and ability of education 
to make a substantial contribution to the use of television... 
[Educators] engaged in aural broadcasting are doing an out- 
standing job in the presentation of high quality programming, 
and have been getting excellent public response. And most 
important in this connection, it is agreed that the potential of 
television for education is much greater and more readily 
apparent than that of aural broadcasting, and that the interest 
of the educational community in the field is much greater than 
it was in aural broadcasting. Further, the justification for an 
educational station should not, in our view, turn simply on 
account of audience size. The public interest will clearly be 
served if these stations are used to contribute significantly 

to the educational processes of the nation. The type of pro- 


grams which have been broadcast by educational organiza- 
tions, and those which the record indicates can and would be 


Yelevised by educators, will provide a valuable complement 

to commercial programming. (Emphasis added). 

The Commission's reservation policy was the result of careful 
consideration upon the basis of an extensive hearing record in which a 


total of 76 witnesses testified on the specific issue of educational 


reservation. In adopting the reservation policy, the Commission 
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responded to objections raised by commercial interests. To the argu- 


ment that reservation involved delay and possible waste of spectrum 
space, the Commission stated (1 RR 91:614): 


| 
There is . . . abundant testimony in the record that the very 
fact of reserving channels would speed the development of 
educational television. It was pointed out that itis much | 
easier for those seeking to construct educational television 
stations to raise funds and get other necessary support if 
the channels are definitely available, than if it is problem- 
atical whether a channel may be procured at all. 


* * 


One of the reasons for having the reservations is that the | 
Commission recognizes that it is of the utmost importance | 
to this nation that a reasonable opportunity be afforded 
educational institutions to use television as a non-commercial 
educational medium, and that at the same time it will gener- 

ally take the educational community longer to prepare for the 

operation of its own television stations than it would for some 
commercial broadcasters. 


To the argument that educational programs be presented over commer- 
cial facilities, the Commission replied (1 RR 91:615): 


In order for an educational program to achieve its purpose 
it is necessary that broadcast time be available for educa- 
tors on a regular basis. An audience cannot be built upif 
educators are forced to shift their broadcast period from 
time to time. Moreover, the presentation of a comprehensive 
schedule of programs comprising a number of courses and 
subjects which are designed for various age and interest | 
groups may require large periods of the broadcast day which 
would be difficult if not impossible to obtain on commercial 
stations .5 


: See also, the more recent Commission recognition that "educational pro- 
gramming on commercial television is unsatisfactory, not enough time being 
available and time being subject to preemption if an advertiser requests nea 
time; that to provide day-by-day supplemental education to school rooms |. 
on planned schedules, will require television broadcasting facilities for t! 8 pur- 
pose alone; . . . [ and] that agreements with unions, publishers, film suppliers, 
other networks, and similar organizations contain many special provisio 
applicable to production and broadcasting of programs over non-commercial 
television stations only, and that such advantageous provisions are lost if|the 
programs are broadcast over commercial stations." Channel Assignments in 
Maine, 21 RR 1589, 1595. 
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Finally, in a portion of its Sixth Report and Order captioned, signifi- 
cantly, "The Use of the VHF for Non-Commercial Educational Tele- 
vision", the Commission established, as a matter of basic allocations 
policy, "to reserve one of the assigned channels for non-commercial 
educational television use in all communities having a total of three or 
more assignments (whether VHF or UHF)" 1 RR 91:619. 


It was in this framework that the JCEB petitioned, and RAETA 
supported, the reservation of the third VHF channel to be allocated to 
Rochester, New York. Had the request been made in 1952, there would 


be no question but that reservation would have been forthcoming, and 
the people of Rochester would have had an educational television voice. 
But nine years later, without explanation, and upon a record clearly 
indicating public need and interest and readiness for educational tele- 
vision, the Commission has turned its back on its fundamental reserva- 
tions policy. Such action by the Commission is completely contrary to 
the public interest and to the needs of the Rochester community and the 
nation as a whole. 


It is true that the Act contains no specific mandate of educational 
reservation. The Commission's action was an act of discretion in a 
rule-making capacity. But the Act does require the Commission to act 
in the public interest and to exercise its discretion in a responsible and 
consistent manner. Where it abuses its discretion and acts inconsistently 
with law, as it has most clearly done in the instant case, this Court is 
empowered to review and reverse that Commission action. The Com- 
mission has not, and, indeed, could not, on the impressive record of 


educational television to date, reverse the basic conclusion made in 1952 
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that its reservation policy was and is in the public interest.© But this 
is exactly what it has done, in fact, in its disposition of the petition for 


reservation at Rochester, New York. 


Nor may the result in Rochester be viewed in a vacuum. It was 
not an isolated action, but part of a package of decisions issued on the 
same day, August 3, seriously affecting the cause of educational tele- 
vision. Not only was a VHF reservation refused in Rochester, but a 
VHF reservation was denied in Cadillac, Michigan, in order to provide 
a third competitive commercial outlet in Grand Rapids. And, through 
this same uniform emphasis upon a "third commercial service", as 
Chairman Minow rightly characterized the majority's decision in Docket 
13340, the Commission proposed a number of markets for short-spaced 
VHF network outlets. As the Commission itself acktowledged 
in the Grand Rapids proceeding, it viewed the needs of education as 


s As Commissioner Hyde has stated in hearings before the Senate Commerce 
Committee:: . 
"Educational TV has many unique advantages for the educational process. 
It has impact; it can use the hypnosis that glues the viewer to the screen 
once the dial is turned to stimulate interest in learning. It is economical; 
it can utilize most fully the Nation's most important asset, the good es gra 
It is flexible; it can transcend time and space; it can reach the city the 
farm, the child and the adult, the day student and the night student. It can 
make vivid the past, and it has the potential of leveling mountains of 
ignorance which confine the vision of many who have not had the opportunity 
to see and understand the ways of other peoples and other civilizations." 
Hearings before the Subcommittee of the Senate Committee on Interstate 
and Foreign Commerce, 87th Cong., 1st Sess. (March 1961), p. 121. 
And Chairman Minow, a public champion of educational television and a voice in 
dissent herein, has declared that | 
"There are still not enough educational stations, and major center of 
the country still lack usable educational channels. If there were a ited 
number of printing presses in this country, you may be sure that a f 
proportion of them would be put to educational use. Educational television 
has an enormous contribution to make to the future, and I intend to give it 
a hand along the way. If there is not a nation-wide educational television 
system in this country, it will not be the fault of the FCC." Address before 
the 39th Annual Convention of the National Association of Broadcasters, 
Washington, D. C., May 9, 1961. 
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"broad and long-range" in nature and not so compelling as the need for 
competitive commercial VHF outlets. In the Commission's own words, 

"It is in recognition of these facts that we have in Docket 13340 [the 
short-spaced VHF proceeding] decided to permit short spacings where 
necessary in order to provide badly needed competitive facilities, 

whereas we have not, and do not presently contemplate, such a course 

with respect to provision of additional VHF outlets for education. Al- 
though . . . no short spacing is involved [in Grard Rapids, or in Rochester], 
the same considerations apply." (Emphasis added). Channel Assig nments 
in Grand Rapids, 21 RR 1737, 1745. 


The deleterious effect of this series of decisions upon VHF reserva- 
tions for education is unmistakable. The theory of the Sixth Report and 
Order respecting reservation of the third VHF assignment to each com- 
munity has, without reason or rationale, been summarily abandoned. 


And "the incalculable’ benefits which non-commercial educational serv- 


ices could bring” must now wait upon the indefinite future development 


of the UHF bands. The whole history of television points up no fact more 
strongly than that the intermixture of UHF and VHF in the same com- 
munity works to the immense disadvantage of UHF, making the assign- 
ment of a reservation on a UHF channel a futile gesture in cases where 
existing stations are all on VHF channels. It is this ineluctable fact 
which has led the Commission to a costly process of selective deinter- 
mixture, of which this Court is aware and has approved. ® 


iG The quoted language is that of the Commission, employed in its Notice of In- 
quiry, issued in March of this year, to explore methods by which one of the seven 
VHF channels at Los Angeles and at New York could be duly made avaitable for 
non-commercial, educational broadcasting in those areas. Making VHF Tele- 
vision Channels Available for Non-Commercial Educational Use at New York,N.Y. 
and Los Angeles, Calif., Docket No. 14006, 1 RR 53:579. The Commission there 
deemed a VHF educatidnal facility for these areas "urgently desirable in the pub- 
lic interest", and its lack an occasion for serious regret. Petitioners commend 
the Commission for its interest in VHF facilities for education in these areas, but 
note that the cordiality to educational television in the Notice of Inquiry serves to 
underscore the arbitrary and capricious nature of the Commission's disposition of 
the instant proceeding in Rochester, as well as in Grand Rapids, and in the short- 
spaced VHF assignment proceeding. 


8 See, e.g., WIRL Television Co. v. United States et al., 102 U.S. App. D.C. 341, 


253 F.2d 863; Coastal Bend Television Co. v. Federal Communications Commission, 
98 U.S. App. D.C. 251, 234 F.2d 686. 
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The Commission's denial of reservation of Channel 13 in Rochester 
leaves that community with three competitive VHF commercial facilities, 
and a reservation on UHF Channel 21. Since Rochester is, for all prac- 
tical purposes a VHF area, and converters or all-channel receivers to 
permit UHF viewing are negligible or non-existent, the net resultjis that 
commercial interests have the channels and the viewers and educational 


interests have a channel but no viewers.” 


The failure of commercial 
UHF in the Rochester area (see footnote 2, supra) illustrates most 
pointedly the fact that UHF cannot practically fulfill the objectives of 
educational television. Such blatant and total disregard of the acute and 
presently existing educational needs of the Rochester community is with- 


out administrative warrant and finds no support in the record. | 


The Commission seeks, in its Report and Order, to soften the blow 
to educational.television by reference to in-school potentialities of a UHF 
channel. In this way, it attempts to paint a reasonable portrait of |con- 
cern both for a third commercial service and a non-commercial educa- 
tional service. (R. 676). But its position is wholly untenable, and) ignores 
the realities of educational television broadcasting. Important as in- 
school programming is, it is but one part of the wide programming needs 
that an educational television medium meets. Educational television, 
through the device of reservation, was intended as "a valuable comple- 
ment to commercial programming" in all of its phases (Sixth Report and 
Order, supra, 1 RR 91:613), and the experience of educational stations — 
now numbering sixty-one (42 VHF and 19 UHF) — has reinforced this 
original Commission intent. Programs of high quality and of cultural 


| 
and instructive value are the daily product of such stations .!° Moreover, 
| 


9 Even if viewers were available, they would be at a serious disadv . For, 
as former Chairman Ford has said, "At the present time, the UHF receiver is 
not the equivalent in quality of the VHF receiver." Senate Hearings, supra, note 6 at p.120. 


an See, in this connection, Appendix B of Petitioners' Reply to Oppositions to 
Motion for Interlocutory Injunction, filed herein on September 14, 1961, se 
forth a recent typical program schedule of a non-commercial educational tele- 
vision station. Many such stations are now linked together through the National 
Educational Television and Radio Center (NET), the so-called "fourth network", 
which supplies educational stations with stimulating and informative adult 
programming. 
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all VHF educational stations have acknowledged that much of their suc- 
cess, financial and otherwise, has depended upon access to other than 
in-school viewers. The individual Commissioners have indicated their 
full awareness that educational television reaches far beyond in-school 
programming to provide unparalleled opportunities "for experimental 
programming, for real diversification of program fare and for cultural 
advancement as well as education" and to offer "real diversity of view- 
point, and real and continued efforts to satisfy minority tastes as well 

as to improve the tastes of the larger public 11 Most revealing, also, 

is the recent responsé made by the Commission to objections to an assign- 
ment of a license of a’ VHF station in Newark, New Jersey, to an educa- 
tional group, because a reserved UHF channel was already available, and 
because alternatives of closed circuit television or utilization of 
broadcast time over commercial stations might also be available. As the 
Commission there answered: 


In large measure, these arguments have been rejected by us 
as far back as the Sixth Report and Order. See 1 (part 3) 

Pike & Fischer, RR. 91:601, where we rejected the notion that 
use of closed circuit television or cooperative efforts between 
educators and commercial broadcasters would satisfactorily 
meet the needs of educational television. As to the use of the 
UHF, the Commission has great hopes that UHF will ultimately 
be used to great advantage in the New York area by all groups 
and not just educators. But because of the intermixture prob- 
lem, that is not presently the case today. And, even if UHF 

(or closed circuit) should be used for classrcom programming, 
there is the benefit, in a general area served by six other VHF 
stations, of a VHF educational service which would make avail- 
able, on a full time basis and in prime hours, adult educational, 
cultural and informative, etc., programming to the entire view- 
ing audience. Indeed, experience in much smaller areas such 
as Pittsburgh, Oklahoma City, and Milwaukee has indicated that 
even with a VHF educational service, there may well be a need 
for supplemental in-school programming service on a UHF 
channel. }2 


ad Remarks of Chairman,Minow, Hearings on Educational Television, H.R. 132, 
etc., before the House Committee on Interstate and Foreign Commerce, 87th Cong., 
ist Sess. (March-May 1961), p. 52; Remarks of Commissioner Hyde, Senate Hear- 
ings, supra, note 6, at p. 121. 


2 NTA Television Broadcasting Corp., 22 RR 273, 282. 
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The rationale of the Commission's favorable action in the NTA 
proceeding, supra, concluding that a reserved UHF channel is insuffi- 
cient at the present time for a major metropolitan area without an edu- 
cational television service, is totally inconsistent with the rationale 
advanced in the instant case that a reserved UHF channel will suffice 
for the major metropolitan Rochester area. While Rochester is not New 
York City, the thirst for educational and cultural programming in both 
localities in New York State is commensurate, and the Commission 
acknowledges that Rochester is of sufficient size to warrant an addi- 
tional VHF facility. The Commission should also have concluded on 
the record before it, that Rochester deserved a VHF educational facility. 


Its denial of reservation, at war with its own philosophy of the Sixth 


Report and Order as reaffirmed in the NTA decision, supra, can not 
and should not be allowed to stand. 


The Commission's repudiation of its long-standing policy, grounded 
in the public interest, that a VHF channel would be reserved in three 
station markets, has been accomplished without adequate notice and hear- 
ing and without any explanation for such abandonment. No hearing has 
here been held, comparable to the extensive, nation-wide hearing con- 
ducted in 1952, and no notice has ever been served that the basic reserva- 
tion policy was to be the subject of Commission reconsideration. Once 
allocation had been decided, reservation of Channel 13 at Rochester 
should have followed as a matter of course in accordance with settled 
policy. Because this was not done, the public interest of the Rochester 
community as a whole and the cause of educational advancement in general 
has been done an immense disservice. And because the Commission ad- 
vances no persuasive public interest considerations to justify its abandon- 


ment of a reservation policy conceived in the public interest, its decision 
denying reservation of Channel 13 at Rochester, New York, must be 


reversed and remanded. 
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I. 


THE COMMISSION IMPROPERLY FOUND THAT THERE WAS A 
GREATER NEED FOR A THIRD FULL-TIME COMMERCIAL VHF 
CHANNEL THAN FOR A FIRST NON-COMMERCIAL EDUCATIONAL 
VHF CHANNEL AT ROCHESTER, NEW YORK. 


A. The Commission's conclusion is patently contrary 

to the undisputed facts of the instant proceeding. 

The Commission's crucial conclusion, in denying the request for 
reservation, was that "there is at this stage greater need for a third 
competitive commercial service than for the VHF educational reserva- 
tion.” (R. 676). There is no evidence in this record to support such a 
conclusion and the conclusion reached is based upon considerations 


which are alien to the Communications Act. 


There is no doubt that the chief beneficiary of the instant decision 
by the Commission to add a third VHF commercial facility to Rochester, 
as well as the companion decisions in Grand Rapids and the short-spaced 
VHF proceeding, is the ABC network, an intervenor herein. The ABC 
network, a late starter in the television network field, has felt itself at 
a serious competitive disadvantage to the other two major networks, 
since, unlike CBS and NBC, the ABC network was completely and fully 
represented only in markets where at least three VHF channels had been 
allocated. In the proceedings below, the ABC network alleged that a 


third commercial channel was necessary "to permit adequate competi- 


tion between commercial stations in the market" (R. 488). The Commis- 


sion, without analysis, accepted this argument, and, at the sacrifice of 
conceded educational and cultural needs of the community, assigned 
Channel 13 as a facility for a "third full network program service" 
(R.676). 


The arbitrary character of the Commission's decision is apparent 
from the undisputed facts of the instant case. Rochester was, at the 
time of this proceeding, in fact served by all three national networks. It 
received the programming of the NBC and CBS networks, and all three 
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| 
existing stations — WVET-TV, WHEC-TV, and WROC-TV — carried 
programs originated by the ABC network. Listed below in sub-section 
(a) are the ABC programs which were carried in Rochester, and in sub- 
section (b) the ABC programs which were not carried in Rochester 
(R. 491): | 


(a) Rebel, Winston Churchill, Walt Disney, Asphalt Jungle, 
Hong Kong, Real McCoys, The Flintstones, The Detectives, 
Beaver, Rock & Friends, Matty's Funday Funnies, Expedi- 
tion, Bugs Bunny, The Rifleman, Wyatt Earp, Ozzie and 
Harriet, Maverick, The Untouchables, Donna Reed Show, 
Funday Funnies, Silents Please, My Three Sons, World! of 
Sports, and Pip the Piper. 


Lawman; Peter Gunn; Alcoa Presents, Cheyenne, Surfside 
Six, Guestward Ho, Harrigan & Sons, Roaring 20's, Morn- 
ing Court, Love that Bob, Camouflage, Number Please, | 

About Face, Day in Court, Seven Keys, Queen for a Day, 
Whom Do You Trust American Bandstand, Meet the Profes- 
sor, Direction 61, Roundup USA, Issues and Answers, 
Adventures in Paradise, Stagecoach West, Hawaiian Eye, 
77 Sunset Strip, Lawrence Welk, Fights, Law & Mr. Jones, 
Naked City, and Make that Spare. 


| 

The contest, in a nutshell, was to determine whether ABC would have 
only (a) in Rochester, or (a) and (b). The Commission chose the latter, 
because, as it stated, there was a "greater need" for the Peter Gunns, 
the Cheyennes and the Hawaiian Eyes of sub-section (b) than for the 
educational and cultural programming which Petitioner RAETA would 
provide for the Rochester area. This is what the Commission labels as 
a decision in the public interest and in furtherance of the goal of 


competition. 


But, with the ABC network already represented in the Rochester 
area and in competition with the existing networks, the Commission's 
decisional choice is patently unacceptable. The addition of more ABC 


Westerns and private eyes from ABC, NBC and CBS could only be! 
justified from the standpoint of additional profits to ABC, and not from 


the standpoint of any cognizable public interest. 
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B. The Commission's asserted rationale of competition 

is arbitrary, erroneous and inconsistent. 

The keystone of|the Commission's rationale is competition. This 
conclusion is not carefully articulated in the Commission's decision 
herein, but it is explained in more detail in the Grand Rapids decision, 
supra, 21 RR 1737, 1744: 

Commercial television stations are in sharp competition 

with each other; their very existence depends on attracting 

an adequate share of the audience ina particular market as 

compared to other commercial stations . . . Thereby, com- 

petitive conditions are made more nearly equal, the number 

of commercial stations which can exist is increased, and, 

because of the added competition, both the number and 

variety of services and the quality of programming may be 

expected to increase. 

This conclusion rests on twin premises which are either irrelevant to 


the instant proceeding or palpably untenable. 


The first premise, that full access to a market will strengthen the 
third network's commercial position, is directed solely to dollar com- 
petition, The competition which the Commission here has in mind is 
that between commercial networks geared to promote a network's ability 
to deliver more viewers per advertising dollar. But, as this Court has 
most forcefully emphasized, "All too often. . . [commercial broad- 
casters] appear to be chiefly interested in the revenues to be derived 
from operating their stations in the most profitable manner... But 
such considerations, though legitimate, cannot be controlling. Television 
and radio are affected with a public interest: the Nation allows its air 
waves to be used as a matter of privilege rather than of right. The in- 
terests which today are profiting so handsomely from radio and tele- 
vision may in the end find it in their own best interest to treat their 
businesses primarily as a public trust."48 Even assuming the legiti- 
macy of the dollar motive, this concept is utterly irrelevant to the assess- 
ment of the programming needs of the community, which was the sole 
issue placed in dispute by the instant request for a VHF reservation. 


13 Television Corporation of Michigan v. Federal Communications Commission, 
__U.S. App. D.C.__, 294 F.2d 730, 733-734. 
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: : s : | sa: 
The second premise, that with increased commercial competition, 


overall quality of programming would be enhanced, is nowhere supported 
in the record, runs counter to all experience, and is specifically refuted 
by the Commission itself. The most cursory examination of typical com- 
mercial network offerings reveals a monotonous identity of programming; 
only the names are changed in the swift network pursuit of further pro- 
gramming stereotypes. Chairman Minow, a lone dissenter here, summed 
up the present state of much of the competitive commercial network pro- 
gramming when he said publicly, 


I can assure you that you will observe a vast wasteland. You 
will see a procession of game shows, violence, audience par- 
ticipation shows, formula comedies about totally unbelievable 
families, blood and thunder, mayhem, violence, sadism, 
murder, western badmen, western good men, private eyes, 
gangsters, more violence, and cartoons. And, endlessly, 
commercials — many screaming, cajoling, and offending. 
And most of all, boredom. 14 
| 


The entire Commission has officially noticed this extreme state of 
affairs. On November 15, 1961, it addressed a letter to the three net- 
works,” in which it stated (Appendix, p. A-6): 


As you doubtless know, there has been much testimony in our 
Inquiry from persons engaged in television programming in 
various capacities that, in recent years, network television 
schedules have lacked the ‘diversity and balance’ necessary 
adequately to serve the tastes and needs of substantial seg- 
ments of the national television audience. For instance, as 
one example among several, there is testimony in the record 
that networks have not provided adequate programs designed 
to serve the needs and interests of children. | 


Several such persons testified that this lack of diversity 
in programming stems from the operation of network program 
procurement practices which are said to result in the selection 
of programs principally on the basis of their utility as advertis- 
ing vehicles for those advertisers who seek the largest 


audiences ... 


= Minow, Address before the 39th Annual Convention of the National Association 
of Broadcasters, Washington, D. C., May 9, 1961. 


15 A copy of the letter, which was made public, appears as an appendix to this 
brief. 
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The letter invited the networks to address themselves to these problems 


at the Commission Inquiry, which is scheduled to reconvene on January 9, 
1962. -- 


While the Commission has reached no final conclusions in its Net- 
work Inquiry, there is no question that a substantial doubt exists in the 
Commission's mind as to the diversity and balance of network program- 
ming. How then can the Commission conclude, as it has herein, that 
diversity and quality will be more readily achieved by the addition of the 
balance of the programming of the third network in Rochester, rather 
than by an educational facility? With one hand, the Commission questions 
network programming as designed to serve advertisers who seek the 
largest audiences; with the other, it prefers a third network facility to 
one dedicated to public service programming. Agency expertise has a 
hollow ring in the face of such obvious inconsistencies in the Commis- 


sion’s own approach to the problem. 


If true competition, as distinguished from a pseudo-competition 
within the ''vast wasteland" of network programming, is the proper 
criterion, then obviously a broadcast system which accords its viewers 
a choice between basic types of television programming is to be prefer- 
red to one which repeats and repeats and repeats a single type of pro- 
gramming. That wasithe real choice confronting the Commission in the 
instant case; and it chose three-fold repetition over a diversity in pro- 
gram fare between commercial and non-commercial program offerings. 
It is noteworthy that shortly after its choice herein, the Commission 
totally rejected the competition rationale which was of decisional sig- 
nificance in the instant proceeding. In awarding a VHF channel to edu- 
cators in Newark, New Jersey, the Commission pointed out that 

in a larger sense, competition may well be promoted by the 

assignment. For, while it is true that competition for the 

advertising dollar is diminished in view of [the educator's] 
proposed non-commercial operation, competition for the all- 


important viewing audience may indeed be increased by the 
emergence of a wholly new programming format. Testimony 
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of network officials and others in the recent Senate hearings 
on S. 205 (Hearings on S. 205 before the Communications 
Subcommittee of the Senate Interstate and Foreign Commerce 
Committee, 87th Cong., Ist Sess., pp. 20, 142-143) lends sup- 
port to this possibility. In any event, the dimunition of com- 
petition for the advertising dollar is far outweighed by public 
interest benefits we have found above.16 
This same Commission language, applied to the Rochester situation, 
demolishes the Commission's conclusion. For there, too, “competition 
for the all-important viewing audience" is furthered by reservation, and 
“competition for the advertising dollar is far outweighed by public in- 


terest benefits", uncontroverted on the record. 


Assuredly, the Commission has a wide discretion in passing upon 
the wisdom of a channel allocation scheme, Coastal Bend Television Co. 
v. Federal Communications Commission, 98 U.S. App. D.C. 251, 234 
F.2d 686 (C_A.D.C.), and in determining policy matters because of its 
expertness and experience in the radio field. However, when the 'Com- 
mission, or any agency, reaches a conclusion, as the Commission has 
done here with respect to the effects of competition, which on its face is 
completely beyond the realm of normal experience and which is contrary 
to its own expert knowledge, it should be compelled to set forth in clear 
detail the logical steps, supported by substantial evidence on the record 
as a whole, by which it reached its conclusion, so that this Court and 
the parties may know the basis upon which the agency acted. The 
Supreme Court has made it clear that 

. .a reviewing court, in dealing with a determination or judg- 
ment.which an administrative agency alone is authorized to) 
make, must judge the propriety of such action solely by the| 
grounds invoked by the agency. If those grounds are inadequate 
or improper, the court is powerless to affirm the gumaapnnd 


tive action by substituting what it considers to be a more a 
quate or proper base... 


If the administrative action is to be tested on the basis upon 
which it purports to rest, that basis must be set forth with | 


16 wrA Television Broadcasting Corp., 22 RR 278, 294. 
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such clarity as to be understandable. It will not do for a 
court to be compelled to guess at the theory underlying the 
agency's action; nor can a court be expected to chisel that 
which must be precise from that which the agency has left 
vague and indecisive... 17 


The instant Commission decision provides no insight into its 
reasoning process whereby competition among three like networks will 
better serve the public interest and answer a "greater need" than a com- 
petition between commercial and non-commercial services, in accord 
with established Commission reservation policy. As this Court has held 
in another context, the Commission cannot, without more evidence before 
it, issue a decision other than in accord with its own established policy, 


where, prima facie, the normal Commission policy would come into play. 


Harrelland Ashby, dba Star of the Plains Broadcasting Co. v. Federal 
Communications Commission, 105 U.S. App. D.C. 352, 267 F.2d 629.78 


See also, Easton Publishing Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 33, 37-38, 175 F.2d 344, 348-349, where this Court 
stated: 


We cannot tell from the findings what caused the Commission 
to say that Allentown's need was greater {in terms of Section 
307 (b) of the Act]. . . It is not the court's function to fashion 
from the evidence the established facts, and from the facts the 
conclusion. The court looks at the conclusion found by the 
Commission merely to see that it falls within the perimeter 

of reason drawn by the findings; and at the findings to see that 
they have support of substance in the evidence. In the case 
before us, we cannot tell why the Commission concluded that 
Allentown had greater need for a new station than did Easton 

. . . Therefore, we cannot tell whether the conclusion of greater 
need by Allentown and the award to intervenor were or were not 
arbitrary. 


17 Securities and Exchange Commission v. Chenery Corporation, 332 U.S. 194, 
195-197. 


1S Star of the Plains involved a comparison of communities under the "fair, effi- 
cient and equitable distribution" standard of Section 307(b) of the Act. This Court 
there remanded the decision to the Commission to develop additional evidence 
respecting respective needs of the two communities involved, one of which pos- 
sessed a normal Commission preference, as a matter of policy, because it satis— 
fied a need for a local broadcast outlet. The Commission had, however, made its 
award to the community which had no such presumption in its favor. 
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While the instant case involves no Section 307 (b) choice, it does involve 


a crucial choice between a third commercial facility and a first non- 
commercial educational facility. And it is just as impossible here, as 

in the Easton and Star of the Plains cases, supra, to tell why the Com- 
mission concluded that a greater need existed in Rochester for more 
repetitive network commercial service rather than a new non-commer- 
cial educational television service. In this area of television viewing, 
involving as it does the relative need for, and merit of, the balance of 

the ABC programming (see page 19, supra) vis-a-vis the educational 

and cultural programming which a non-commercial educational station 
could provide, the expertise of the Commission carries no great weight, 
if any. In any event, in such matters as these, "Commission expertise 
alone cannot support [such] pivotal assumption[s]." Washington Gas Light 
Co. v. Baker, 88 U.S. App. D.C. 115, 120-121, 188 F.2d 11, 16-17, cert. 
denied, 340 U.S. 952. Without an adequate explanation by the Commission, 
grounded in reason and the Communications Act, the Commission!s 


judgment must be reversed. 


Ii. 


THE COMMISSION'S CONCLUSION THAT A THIRD FULL-TIME 
NETWORK COMMERCIAL SERVICE IS TO BE PREFERRED TO A FIRST 
FULL-TIME NON-COMMERCIAL EDUCATIONAL TELEVISION 
SERVICE AT ROCHESTER, NEW YORK, IS UNFAIR AND DISCRIMINA 
TORY AND CONTRARY TO THE PUBLIC INTEREST, AMOUNTING TIO 
A PREJUDGMENT OF ANY COMPARATIVE PROCEEDINGS TO BE 
HELD CONCERNING CHANNEL 13, ROCHESTER, NEW YORK. 
The Commission's Report and Order speaks of the need for/a 
"third competitive commercial service" and a "third full network pro- 
gram service". Although it is clear that non-commercial educational 
groups may freely apply for any available television channel and are not 
limited to application for reserved channels, it is difficult and unrealistic 
to read the strong Commission language of the Report and Order other 


than as an exclusive reservation for commercial network use. | 
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Accordingly, serious doubt is raised as to whether the Commission 
acted in a fair and impartial manner respecting the vital educational in- 
terest in television reflected by the community of Rochester and docu- 
mented in Petitioner RAETA's pleadings in the proceedings below. Appli- 
cations for a construction permit on newly-allocated Channel 13 in 
Rochester have been filed with the Commission, including an application 
by Petitioner RAETA (File No. BPCT-2943, filed October 6, 1961), and 
on November 15, 1961, the Commission ordered that a consolidated com- 
parative hearing be held on these applications. The essence of such a 
comparative proceeding is that all applicants be treated in a fair and 
non-discriminatory fashion. However, the Commission's decision 
reflects an expressed’ Commission preference for a commercial network 
facility in Rochester, and, while all other applications filed propose to 
broadcast the full ABC network schedule, Petitioner’ RAETA's application 
has made no provision for broadcasting the programs of a commercial 
network. Thus, in terms of the Commission's language, Petitioner is at 
a serious comparative disadvantage to all other applicants. As a matter 


of fact, in an effort to come to a reasonable and practical accommodation 


with such Commission language, Petitioner RAETA did, on November 14, 


1961, amend its application to specify a share-time operation on Chan- 
nel 13 with another commercial applicant. This was a compromise, and 
it has meant that Petitioner RAETA must gamble on one chance in twelve 
to get even a small part of a VHF channel and, for the most part, in non- 
prime viewing time. However, this was deemed the only feasible thing 
that it could do and still maintain itself as a contender in the compara- 
tive proceeding. It has, in effect, been forced into this position by the 
Commission's Report and Order allocating the channel for network com- 
mercial use. Petitioner RAETA feels that it is committed to a fight for 
the VHF facility, since as a local educational organization with its roots 
deep in the community, it has a public duty to the people of Rochester 

to seek by all possible legal means a usable and effective television 
facility for educational purposes, which means, at the present time in 
the Rochester area, a VHF facility. 
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The Commission's reservation policy was adopted in large 
measure because it recognized that comparative proceedings were not 
the proper forum in which to determine whether a particular television 
assignment should rightly be used for non-commercial television 'pur- 
poses. The Commission stated in 1952 that "The great preponderance 
of evidence presented to the Commission has been to the effect that the 
actual process of formulating plans and of enacting necessary legislation 
or of making adequate financing available is one which will generally re- 
quire more time for educational organizations than for commercial 
interests . . . and, to insure an extensive, rather than a sparse and hap- 


hazard development of educational television, channels must be reserved 
by the Commission at this time". Sixth Report and Order, 1 RR 91:601, 
614. Financial support (for construction and operation) would be forth- 


coming only if the channels were definitely available (i.e., reserved), 
rather than the subject of a doubt-filled comparative proceeding. | Funds 
for construction and operation are difficult enough to come by for|an 
educational applicant; funds for questionable litigation are infinitely more 
so. The Commission's decision in the instant proceeding has removed 
the reservation shield in the Rochester area and has forced the educa- 
tors into the comparative arena. 


But it has done more than that. It has pre-determined that the 
victor in that comparative arena must be an applicant which will broad- 
cast commercial network programs. Petitioner (and applicant) RAETA, 
by its very nature, cannot satisfy this initial and all-important require- 
ment. There have been occasions in the past where the Commission has 
refused reservation, because it has concluded that the showing made for 
reservation has not been sufficiently strong. But it has never heretofore 
concluded in circumstances where some educational television interest 
has been manifested, that the educational group is forever closed from 
consideration for the particular channel in question. Rather it has 
"resolved that the best procedure from the standpoint of the public is to 
weigh the comparative merits of the proposals of all parties, including 
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applicants for commercial and educational facilities, in an adjudicatory 
proceeding to determine which applicant is best qualified in the public 
interest to receive the grant." Channel Assignments in Corpus Christi, 


Texas, 18 RR 1800, 1800f. See also, Channel Assignment to Lubbock, 


Texas, 14 RR 1562; Channel Assignm ents in Waycross, Georgia, 15 RR 


1703; Channel Assignm ments in Wilmington-Atlantic City, 18 RR 1653. 
At the very least, the ‘Commission's decision herein should have con- 


tained this savings language, in order that an educational applicant might 
stand on equal footing with all other applicants for the television facility. 
Fairness and equity dictate such treatment, and the instant decision by 
the Commission, which effectively prohibits a non-commercial educa- 
tional applicant from receiving fair, impartial and equal treatment in 

the comparative proceeding, stamps itself as an arbitrary and capricious 
act. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that that 
portion of the Commission's Report and Order here under review must 
be held unlawful and set aside as unsupported by substantial evidence on 
the record as a whole, and arbitrary, capricious and an abuse of 
discretion. 

Respectfully submitted, 


NORMAN E. JORGENSEN 
LOUIS SCHWARTZ 
ROBERT A. WOODS 


2011 I Street, N. W. 
Washington, D. C. 


Attorneys for Petitioners 
November 22, 1961 
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FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. | 
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In Reply Refer to: 
8200 
Mr. Leonard H. Goldenson, President 
American Broadcasting Company 


7 West 66th Street 
New York 23, N. Y. 


Dear Mr. Goldenson: 
The Commission will sit en banc in Washington, D. C. beginning 
January 9, 1962 to hear testimony and receive information and data, in 
its Program Inquiry (Docket No. 12782) from the three national television 
networks (ABC, CBS and NBC). 


The Program Inquiry, which is legislative in nature, was initiated 
by the Commission's Order of February 26, 1959 and was an outgrowth 
of prior informal inquiry regarding the network television program 
process. Included in that informal inquiry was an exhaustive interview 
with major personnel of your network on October 14, 1958. Much of 
value was accomplished in that interview and similar interviews |with 
the other networks. Copies of the memorandum by Messrs. Bryant 
and Tierney of the Office of Network Study covering that series of inter- 
views has been made available to your representatives and will be useful 
to you in preparing your testimony. 


On April 7, 1959, a meeting was held in the Office of the Chief of 
the Commission's Broadcast Bureau, among counsel for the three national 
television networks and representatives of the Broadcast Bureau. At that 
time, the network counsel were informed that it was the Commission's 
plan to hear testimony from each of the principal components of the 


broadcast industry as to the part they play and the responsibility they 
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assume in the television network program selection process; to make 

a public record of that testimony together with documentary evidence 

and other pertinent data and to afford the networks an opportunity, at 

the conclusion of the Inquiry---with the public record available to them 
---to comment on the record; and to provide such additional information 
by way of documents and oral testimony as might be required to complete 
a comprehensive and objective picture of the television network program 


selection process. 


In May 1959, the chief legal officers of each of the television net- 
works appeared in the Inquiry and provided preliminary information and 
data of a more or less formal nature. Those appearances are covered in 
Volume II at pages 331 through 385 of the transcript and exhibits numbered 
86 through 96. 


Later the Commission, by its Supplemental Order dated November 
10, 1959, enlarged the scope of the hearing to include, among other things, 
the general subject of responsibility for broadcast matter. As a result of 


that Order, the so-called en banc phase of the Commission's Inquiry was 


instituted on December 7, 1959, and continued from time to time through 
March 1, 1960. Approximately 100 persons representing national groups, 
the churches, university people and others including a nunber of repre- 
sentatives of the industry appeared and gave their views with regard to 
the many matters within the scope of the Commission's Orders. As you 
will recall, as part of the en banc phase of the Inquiry, the chief executives 
of the three networks, including yourself, appeared and testified in some 
detail with regard to overall network policies and practices in the produc- 
tion, selection, marketing and exhibition of television programs. The 
testimony of your network is included in the transcript at pages 3678 
through 3775, Volume 27, dated February 1, 1960. 


At the outset, the representatives of each of the networks stated 
that they would follow the record of the public hearings, and that each 
network would be prepared to appear at the conclusion of the Inquiry. 
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In the hearings to begin on January 9, 1962, among other things, we shall 
afford your company the opportunity to testify fully with regard to [the 
many matters raised in the record by representatives of other groups 
within the industry and to provide such other testimony, information and 
data relevant to the Inquiry which may be of assistance to the Commission, 
the Congress, the public and other components of the industry in gaining 

a full understanding of the many factors involved in the television net- 


work program process, 


On October 20, 1961, representatives of all three national television 
networks met with counsel for the Commission and other members of our 
staff in Washington, D. C. Counsel for the Commission outlined a ‘number 
of areas in which substantial questions have been raised in the record to 
date which appear to require explanation and clarification by each jof the 
networks. These will be briefly alluded to below. However, I should like 
to add that it is not our intention to restrict the testimony and other in- 
formation to be presented by your network in this Inquiry to those areas 
indicated by our counsel. As we have stated to the advertising agency 
executives, the television film producers, the talent agencies, the guilds, 
the writers, producers, directors and the sponsors---all of whom,| as 
you know, have appeared and given public testimony with regard to the 
part they play in the television program process--- Wwe consider this a 
joint effort on the part of both the Commission and the industry to create 


as full and fair a record with regard to the matters under inquiry as is 
practically feasible. Therefore, we hope and expect that the networks 


will approach their final appearance in the Inquiry in this spirit. 


As a result of this Inquiry, a 350-page Interim Report (Responsibility 
for Broadcast Matter) was submitted to the Commission by the Office of 
Network Study in June 1960 and was later made public by the Commission 
in July 1960, at the same time as the Commission's Statement of Policy 
with regard to licensee responsibility. As was pointed out to your |rep- 
resentatives in Washington, that Interim Report summarizes much of 


the testimony taken in the Commission's Inquiry to that date and raises 
questions with regard to network operations which are material to the 
Inquiry. Also, we have provided your counsel with copies of a digest of 


the testimony to that point. 


As stated earlier, your familiarity with the record of the public 
proceedings to date will be assumed and network representatives should 
be prepared to answer questions based thereon. However, the particular 
areas which appear to require explanation and clarification by the net- 
works, and which were discussed by counsel for the networks and the 


Commission on October 20, are as follows: 


1. Network "control" of programming 


The record of the Inquiry indicates that there has been a marked 
trend toward the acquisition by networks of financial interest in the pro- 
grams which they place in their schedules. We have asked each of the 
networks to provide us with information in exhibit form for the past four 
broadcast seasons in this regard. 


After discussion among counsel for the networks and the counsel 
for the Commission, a proposed chart has been submitted which will 
provide such information. (Reference is made to a letter dated Novem- 
ber 2, 1961, from Thomas K, Fisher, Vice President and General Counsel 
of CBS, Inc., to Ashbrook P. Bryant, counsel for the Commission.) It is 
our understanding that the information will be submitted in two charts, 
as outlined in the attachment to Fisher's letter---one for inclusion in 
the public record of the Inquiry, and one for inclusion in the non-public 
record. The reason for the two charts is as follows: Your network 
counsel have stated that publicly to disclose the financial details neces- 
sary for a complete understanding of the network financial interests in 
programming would involve public disclosure of information which would 


seriously affect the competitive and business interests of the networks. 


As you know, it has been the Commission's policy throughout this Inquiry, 


not to require the disclosure of detailed financial information over a claim 
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of irreparable competitive damage, unless the Commission decides 


that such disclosure is required to accomplish its purpose. In this 
instance, the Commission's purposes can be served by the procedure 


outlined above. | 


In this area, in addition to the information supplied in exhibit form, 
it will be necessary for Commission counsel to examine appropriate 
representatives of your organization with regard to your policies and 
practices as to financial interest in and control of programs. 


In this connection I might point out that the record of the Inquiry, 
especially the hearings involving the Hollywood film producers, contains 
statements that, over the past several broadcast seasons, the networks 
have consistently sought to acquire financial interests of various kinds 
in the programs which are exhibited on their networks. It was further 
asserted that in the bargaining process between the networks and pro- 
ducers, the networks continually attempt to acquire financial participation 
in profits derived from such programs and additional rights, such/as 
syndication, distribution in syndication, merchandising, foreign sales, etc. 


2. Relations between the networks and talent agents acting as 
producers or packagers of network programming | 
There is much testimony in the record with regard to the function- 
ing in the television program process of companies who act as both agents 
for talent and either produce, package or represent packagers of television 
programming. No attempt will be made here to set out the detail of that 
testimony. The matter has been discussed between counsel for the Com- 
mission and counsel for the networks. We believe it to be important to 
the Inquiry that the function of these concerns and their relationships to 
the networks in the production, selection and scheduling of programs be 
thoroughly explored, We intend to question the appropriate network 
representatives in some detail in this regard. 


3. Program Selection 

As you will recall, in the en banc phase of the Inquiry the chief 
executive of each network described in some detail its policies governing 
program choice and scheduling. Each network, in slightly different terms, 
stated that its policies, among other things, are designed to provide an 
overall program schedule which seeks to serve, in due proportion, the 
diverse tastes and interests of the various substantial segments which 
compose the national television audience. As you doubtless know, there 
has been much testimony in our Inquiry from persons engaged in television 
programming in various capacities that, in recent years, network television 
schedules have lacked'the "diversity and balance" necessary adequately to 
serve the tastes and needs of substantial segments of the national television 
audience. For instance, as one example among several, there is testimony 
in the record that networks have not provided adequate programs designed 


to serve the needs and interests of children. 


Several such persons testified that this lack of diversity in program- 
ming stems from the operation of network program procurement practices 
which are said to result in the selection of programs principally on the 
basis of their utility as advertising vehicles for those advertisers who 
seek the largest audience. Doubtless you will wish to address yourselves 
to this subject. In addition, we shall ask you to describe in detail the 
operational mechanics and day-to-day implementation of your policies 
in this regard and their results in terms of program service. 


4, News and public affairs programming 


We will expect the networks to describe in some detail the operation 


of their policies and practices in this area, and the result in terms of 
production and scheduling of such programs. It is important that the 
networks address themselves to these matters in as much detail as pos- 
sible, and include a discussion of public acceptance and "clearance" of 


such programs. 
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5. Ratings and audience measurement methods, 


The record contains much testimony with regard to the usejof rat- 
ings and other means of determining size of audience with regard to tele- 
vision programming. As you know, there has been continuing interest in 
this subject in Congress and elsewhere. While the Commission obviously 
cannot and should not seek to prescribe or advise the networks with re- 
gard to the details of their commercial operations, it is important for us 
thoroughly to understand the use made by the networks of such information 
in selecting their programs and the effect of such use on the ultimate 
composition of the schedules. 


6. Censorship of programs by sponsors 


Throughout the record there is an abundance of testimony with 
regard to the policies and practices of sponsors in the selection of the 
programs which they wish to sponsor and the editing or cenecreny of 
the subject matter, scripts, casting, etc. of programs or episodes of 


programs before they are "aired". 


| 
As this is a matter which appears directly to effect your stated 


policies as to responsibility for the form and content of your programs 
and program schedules, we believe it is a matter that should be fully 
explored at the Commission's sessions. | 


7, Licensee-affiliate participation in the program process 


In the en banc hearing, there was some testimony by the networks 
with regard to network affiliate relationships concerned with the selection 
and content of such programs. We shall ask each of the networks to 
describe, in as much detail as possible, its policies, practices and 
mechanics of consultation with affiliates as to the choice and scheduling 
of network programming, and the opportunity afforded affiliates to 
exercise informed judgments, prior to exhibition, as to the subject 


matter and content of network programs, | 


8. Agenda and witnesses 


As your counsel has been informed, you may have some latitude as 


to the form and manner in which your evidence and other information is 


presented to the Commission. You may, if you wish, prepare and present 


written testimony covering the points suggested in this letter and such 
other matter relevant to the Inquiry as you may elect. This may take 
the form of an overall statement to be read into the record by an appro- 
priate official of your company; or a series of statements covering 
particular areas, to be read into the record by the official of your com- 
pany most directly concerned with the matter covered by each such 
statement. It is our view that the conduct of the proceedings will be 
expedited by the presentation of written statements. However, if you 
conclude that oral testimony will enable you better to present the matter 


required of you in these proceedings, you may do so. 


The Commissioners and Commission counsel will wish to inter- 
rogate appropriate officials of your company with regard to the various 
matters within the scope of the Inquiry. For this purpose you should have 
available the responsible persons best qualified to speak for your com- 
pany with regard to its policies and practices in the following areas: 

(a) Overall program selection, production and procurement 

policies; 


Negotiations with program suppliers and others in the 
production, selection and procurement of programs; 


Scheduling of programs; 


The mechanics and practices involved in the determination, 
in accordance with your stated policies, of the composition 
of your program schedules in terms of service to the sig- 
nificant groups which comprise the audience for various 
types and kinds of (i) entertainment programs; (ii) news, 
public affairs and other non-entertainment programs; 


Continuity acceptance or similar functions; 


Relations with advertisers or advertising agencies with 
regard to the type, form and content of programs; 
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(g) Relations with talent agencies and packagers with 
regard to the procurement and exhibition of programs; 


(h) Consultation with affiliates (i) with regard to overall 
selection and scheduling of programs, and (ii) the ad- 
ministrative mechanics and operational procedures to | 
inform affiliates as to subject matter and content of 
programs or episodes or program series in advance 
of exhibition; 


(i) The production, selection, scheduling and exhibition of 
news and public affairs programs; 


(j) The production, selection, scheduling and exhibition of 
programs designed for children, 


9. Procedure and conduct of the proceedings 


Your witnesses may, of course, be accompanied and advised by 


counsel. Counsel for a witness may not interrogate that witness or other 
witnesses and may not directly participate in the proceeding unless per- 
mission so to do is granted by the Commission with regard to a particular 
matter. As was the procedure in the previous en banc phase of this 
Inquiry, counsel for the Commission, and the Commissioners also, will 

be afforded the opportunity to question witnesses with regard to matter 
relevant to the Inquiry. In the event a witness brings a prepared state- 
ment, he will be permitted to read that statement prior to being questioned. 


The proceedings will be convened at 10:00 a.m. on Tuesday, |January 
9, 1962, at the Commission's Offices in Washington, D. C. Fifteen copies 
of all prepared statements of testimony, exhibits and other written ma- 
terial proposed to be offered for inclusion in the record should be |filed 
with the Secretary of the Commission not later than the close of business 
on January 2, 1962. An additional five copies of all such statements, 
exhibits and other written material should be served on the same day on 
the Commission counsel, Ashbrook P. Bryant, Chief of the Office of Net- 
work Study, Room 6304, New Post Office Building, Washington, D. C. 


Also, at the same time, both the Secretary of the Commission and Com- 


mission counsel should be informed as to name, title and general duties 


of all witnesses you propose to produce as required by paragraph 8 of 
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this letter. The Commission may, of course, require the attendance of 


additional witnesses from your company as it may deem necessary to the 


proper conduct of the proceedings. 


If you have any questions with regard to any matter contained in 
this letter or any other matter concerning appearance of your company 
in these proceedings, you may, of course, consult with Commission 


counsel, or with me. 


BY DIRECTION OF THE COMMISSION 


Newton N. Minow 
Chairman 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented as agreed to by the par 
in a stipulation approved by order of the Court dated 
October 17, 1961 are as follows: 

1. Whether the Federal Communications Commission 
Properly refused to reserve Channel 13 at Rochester, New York, 
for non-commercial educational use, 


2. Whether the Federal Communications Commission 


Properly found that there was a greater need for a third 


<4 
full-time commercial VHF channel than for a first reserved 


VHF channel at Rochester, New York, 
| 

3. Whether the Commission, by its expressed preference 
for the programs of a third full-time network commercial 


service, prejudged any comparative proceedings to be held 


concerning Channel 13 at Rochester, New York.* 


* Respondents and intervenors did not concede that this issue 
was properly before the court or that it was a correct 
description of the Commission's decision, and reserved /the 
right to so argue. See p. 28 of this brief. 
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BRIEF FOR RESPONDENTS 
a 


COUNTERSTATEMENT OF THE CASE 


S . lige 
Appellant's statement of the case is incomplete/in 


certain respects and argumentative. It is therefore believed 
that an additional statement of the background of this | matter 


will be helpful to the Court. 


This is a petition for review filed under Section 402(a) 


of the Communications Act of 1934, as amended, 47 U.S.C. 402(a), 
and the Judicial Review Act of 1950, 5 U.S.C. 1031, et/iseq., 
seeking review of a Report and Order of the Federal Conmuni- 


cations Commission, released August 3, 1961, in Docket 


Se 

No. 13,859, in which the Commission amended the television 
Table of Assignments contained in Section 3.606 of the Commis- 
sion's Rules and Regulations, 47 CFR 3.606, to add very high 
frequency (VHF) Channel 13 at Rochester, New York, and refused 


to reserve the channel for educational use (R. 671-677; 21 


1/ 
Pike & Fischer, Radio Regulation 1748a)— 


The petitioners are the Joint Council on Educational 
Broadcasting (JCEB), "a national Organization acting as chief 
spokesman for the interests of organized education in the 

2/ 
field of radio and television” (Pet. Br., p.2), and the 
Rochester Area Educational Television Association (RAETA), 
a non-profit educational corporation located in Rochester 
(Pet. Br., p.3). The background of this matter is as follows: 

On April 14, 1952, in its Sixth Report and Order, 17 
F.R. 3905: Vol. 1, Part 3 Pike & Fischer, Radio Regulation 
91:599, the Commission adopted a new Table of Assignments of 
television channels throughout the United States. The Com- 
mission added 70 UHF (ultra high frequency) channels to the 
12 VHF channels which had previously been available for tele- 
vision broadcasting. In most communities, the Commission, 

1/ The full title of the proceeding is In The Matter of Amend- 
ment of Section 3,606. Table of Assignments, Television Broad- 
cast Stations (Rochester, New York). Since the Commission's 
opinion will be included in the Joint Appendix, we will refer 
to that document by record references only hereafter in this 
brief. 

2/ We have some doubt whether JCEB is a “party aggrieved” 
under Section 4 of the Judicial Review Act of 1950, 5 U.S.C. 


1034. However, since we do not challenge the standing of 
RAETA. the question of the standing of JCEB need not be reached, 


a: 30S 

for reasons detailed in the Sixth Report, assigned both UHF 
and VHF channels, The Commission also reserved a number of 
VHF and UHF channels for non-commercial educational télevision. 

This reservation of certain channels exclusively for 
educational use was made on the basis that there was 4 need 
for non-commercial stations, and that the proper development 
of educational television required a reservation of channels 
because educational organizations would require a longer 
period of time to prepare for television than commercial 
interests (17 F.R. 3908-3911; Vol. 1, Part 3 Pike & Fischer, 
Radio Regulation 91:611-91:616)., At the same time, the Com- 
mission stated that all assignments would be subject to fur- 
ther review. 

The method employed in making reservations had jbeen 
first set forth in the Third Notice of Further Proposed Rule 
Making of March 21, 1951, 16 F.R. 3072, 3079-3080, in |which 
specific reservations were first proposed. This proposed 
method was adopted and followed in the Sixth Report. (|Where 
three or more channels (VHF or UHF) were assigned to a 
community, one was generally reserved for educational use, 
and a VHF channel was reserved where there were three lor mor e 
VHF channels assigned. In communities designated as primarily 
educational centers, a channel was reserved even though there 


were only one or two channels assigned. Deviations from 


this general scheme were made on a city-by-city basis [where 


| 
warranted. (17 F.R. 3911-3912, Vol. 1, Part 3 Pike & (Fischer, 


Radio Regulation 91:619). 


2 4 < 


As mentioned above, the Commission determined to use 


VHF and UHF channels in the same communities, "intermixing” 


them in order to achieve the fullest use of the available 
channels nationwide. (See 17 F.R. 3912, 3926-3927, Vol. 1, 
Part 3 Pike & Fischer, Radio Regulation 91:621, 91:661-91:665.) 
The Commission stated (17 F.R. 3927, Vol. 1, Part 3 Pike & 
Fischer, Radio Regulation at 91:664): 
-~Because television is in a stage of early 

development and the additional consideration that 

the limited number of VHF channels will prevent a 

nation-wide competitive television service from 

developing wholly within the VHF band, we are 

convinced that the UHF band will be fully utilized 

and that UHF stations will eventually compete on 

a favorable basis with stations in the VHF. The 

UHF is not faced, as was FM, with a fully matured 

competing service. In many cases UHF will carry 

the complete burden of providing television ser- 

vice, while in other areas it will be essential 

for providing competitive service. In view of 

these circumstances, we are convinced that stations 

in the UHF band will constitute an integral part 

of a single, nation-wide television service. 
At the same time, the Commission rejected a proposal of Allen 
B. DuMont Laboratories, Inc., which conducted a television 
network at that time, that four VHF channels be assigned to 
as many of the major markets as possible, because, inter alia, 
this proposal would not provide as many communities with 
their own channels as would the Commission's plan and would 
not adequately provide for the educational needs of the 
primarily educational centers (17 F.R. 3913-3914, Vol. 1, 
Part 3 Pike & Fischer, Radio Regulation 91:622-91:627). The 
Commission pointed out that it had assigned more VHF channels 


to the larger cities, and stated its "view that healthy eco- 


nomic competition in the television field will exist within 


at Be 
the framework of the Assignment Table adopted herein," 
F.R. 3913, Vol. 1, Part 3 Pike & Fischer, Radio Regula 
91:624, 
Rochester, New York, was assigned VHF channels 
10, and UHF channels 15, 21 and 27, Channel 21 was ré 
for non-commercial, educational use, as were nine othe 
channels in New York State, (See 17 F.R. 3941-3942, v 
Part 3 Pike & Fischer, Radio Regulation 91:710-91:712., 
Although VHF Channels 5 and 10 have been occupied by a 
television stations, with two licensees formerly shari 


3/ 


on Channel 10,~ the UHF channels have never been util 


Star Broadcasting Company, Inc. received a constructid 

4/ 
permit for Channel 15, but never built a station; su 
permits were issued and turned in on Channel 27; and t 


University of the State of New York holds a constructi 


17 


tion 


5 and 
served 
ry UHF 
ol. 1, 
) 
perating 
ng time 
ized. 

n 
ccessive 
he 


on 


permit for Channel 21 which has similarly never been utilized. 


| 
The failure of UHF channels to be extensively used to 


Provide service to the public, particularly where inte 
with VHF channels, is a problem common to other cities 
throughout the United States (Second Report on Deinter 


13 Pike & Fischer, Radio Regulation 1571), and has bee 


rmixed 
| 
| : 

mixture, 


n recog- 
| 


nized by this Court, Jacksonville Journal Co. v. Feder 


Communications Commission, 101 U.S. App. D.C. 12, 246 
699, Thus, the Commission stated in 1956 that because 
3/ Transactions approved by the Commission on August 1 
ended the share-time arrangement on Channel 10, 


4/ On November 28, 1960, the Commission denied an exte 
of time within which to complete construction, 
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the limitation to 12 channels in the VHF band and the diffi- 
cuities which had been experienced in achieving full utiliza-- 
tion of the 70 UHF channeis: 


The ... successful operation of a larger number 
of stations has been impeded in numerous markets 
by the absence of a greater number of more 
nearly competitive facilities despite the need 
for and the capacity of such markets to support 
a larger number of television outlets. Accord— 
ingly, in our evaiuation of the numerous diverse 
proposais before us, and in our determination 

of the course which in our judgment offers the 
best possibilities for both the immediate and 
iong range expansion of the nation's teievision 
servises we have kept in mind the paramount need 
for more competitive services. 


(Second Report on Deintermixture, 13 Pike & Fischer, Radio 
/ 


Ra 
Regulation 1571 at 1574.) In subsequent opinions dealing 


with the television allocation problem, the Commission 
further emphasized its desire to enhance the opportunities 
for more effective competition, See, 

Aliocations in Aibany-Scheneczady- Troy, 23 F.C.C, 358, at 
364-365, 15 Pike & Fischsr, Radio Reguiation i5i4a, at 15i4h; 
Elmizrg, Deict¢: xe: se, 13 Pike & Fischer, Radio Regula- 
sion 2515, at 1523. 

In 1961, concurrently with the adoption of the order 
under review, the Commission proposed severa* measures 
designed to attain the goai of more competitive services 
5/7 In a Notice of Proposed Rule Making (Docket No. 14229, 21 
Pike & Fischer, Radio Regulation i711 at i712), the Commission 
stated that as of June 3, 1961 oniy 75 of the 3.543 UHF channel 
assignments were in use, and only 65 of the cities in the United 


States were served by three or more competitive local television 
outless. 


a 
until a basic overall solution is reached, (See Docket No. 
14229, 21 Pike & Fischer, Radio Regulation 1711). It stated 
that for the present its efforts must be concentrated upon 
developing a system involving greatly expanded use of the 
UHF channels in combination with the now virtually saturated 
12 VHF ehawveleee’ Accordingly, the Commission proposed a 
multi-pronged program to lower the barriers which have! stood 


| 
in the way of UHF broadcasting. In summary, the program 
| 
consists of: 


1. Recognition and acceptance of the principle 
that the UHF part of the spectrum is indis- 
pensable to the achievement of a nationwide, 
fully competitive service; 


Encouragement of the use of UHF facilities 
through an expanded program of deintermixture; 


The interim assignment of additional VHF fre; 
quencies at substandard spacings only in the 
most pressing cases of need for early compet+ 
itive outlets in major markets; 


Relaxation of some of the technical require- 
ments for UHF broadcasting; 

| 
Permission to VHF stations to operate parallel 
UHF outlets in the same community under waivers 
of the duopoly rule; 


Elimination of the table of UHF channel assign- 
ments and the substitution in its place of a 

assignment system under which anyone desiring 
to build a station in a particular community) 
| 


6/ The Commission's decision to facilitate fuller utiliza- 
tion of the UHF channels was based on an announcement by the 
Department of Defense and the Office of Civil Defense Mobil- 
ization that a commission proposal to reassign non-government 
services to portions of the spectrum considered for a ¢on- 
tiguous band of VHF channels and now used by Government 
services would not only involve excessive costs, but would 
unduly disrupt defense resources. Public Notice-B, 92830, 
August 19, 1960, 

| 

| 

| 

| 

| 
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may apply for the lowest locally available UHF 
channel without antecedent rulemaking: 


Elimination of comparative hearings for UHF 

channels, so that a qualified applicant will 
be granted any channel for which he has, been 
the first applicant; and 


Employment of UHF translators as the preferred 
means of bringing television service to any 
remaining white areas. (21 Pike & Fischer 
Radio Regulation 1711 at 1713-1714) .- 

While the Commission has been receiving and considering 
these numerous proposals to provide a more extensive and fully 
competitive television broadcast service throughout the 
United States, the possibility arose in 1957 that an addi- 
tional VHF channel might be made available to Rochester 
without removing a channel from any other city or in any way 
departing from the applicable engineering standards. At 
that time, the Commission substituted VHF Channel 2 for 
Channel 13 in Utica and added Channel 13 at Albany~ 
Schenectady~-Troy. 'Television Allocations in Albany- 
Schenectady-Troy. 23 F.C.C. 358, 15 Pike & Fischer, Radio 
Regulation 1514a, adopted September 5, 1957. The Commission 
noted that the deletion of Channel 13 from Utica might make 
es FS 
7/ As in the case of the Sixth Report, the Commission 
considered problems peculiar to educational television. The 
Commission proposed: 1) to earmark sufficient additional UHF 
channels to provide for educational needs, taking into account 
an updated assessment study of those needs now being under- 
taken by educators: and 2) to continue the practice of ear- 
marking "pooled" channels for educators for an indefinite 
period, while limiting the same practice for commercial app- 
licants to a three year period. A “pooled” channel is a 


channel which has ‘not been applied for but which is locally 
available. (21 Pike & Fischer 1711 at 1714, 1716-1717). 
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it pssible, if Canadian concurrence could be obtained, |to 
assign Channel 13 to Rochester. (23 F.C.C. at 364, 15/Pike 
& Fischer, Radio Regulation at 1514h). However, a request 
by the then permittee of Channel 15 in Rochester to assign 
Channel 13 to Rochester at that time in that proceeding was 
denied because it was prevented by the Television Agreement 
with Canada. See 15 Pike & Fischer, Radio Regulation 1514m. 

Subsequently, on October 21, 1959, the Commission 
adopted a Memorandum Opinion and Order in RM-71 (R. 242-247), 
in which it postponed action on further requests for rule 
making to add Channel 13 in Rochester which had been filed 


by the Joint Council on Educational Television (R. 20, | 


| 
seeking a reservation of the channel for educational use), 


Star Broadcasting Co. (R. 5) and Genessee Valley Television 
Company, Inc. (R. 199), The Commission stated that the 
assignment would contravene the existing provisions of |the 
U.S.-Canadian Television Agreement and would thus be inappro- 
priate until Canadian consent to amendment of the Agreement 


could be secured (R. 245). 


| 

In the same opinion, the Commission rejected a request 

by JCET that it announce a policy that VHF channels becoming 
available in the future in metropolitan areas would be 
reserved for education if a VHF channel had not been reserved 
previously. The Commission stated (R. 242-243): 
§ . Turning first to JCET's latter request, w 

are of the opinion that such an allocations poli 

on VHF channel reservations in metropolitan area 


is not warranted at this time. As American Broa 
casting Company points out in its opposition to 
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this request of JCET, the reservation policy was 
adopted in 1952 under very different circumstances 
than exist today. We were then of the view that 
the available UHF and VHF channels would adequately 
provide for a fully competitive nationwide commer-— 
cial service and a non-commercial educational ser- 
vice. I+ is today clear, however, that UHF has not 
developed as anticipated and that this has severely 
limited the opportunities to establish additional 
stations in many markets throughout the country. 

We are seeking a solution to this probiem in our 
current aliocation studies, However, until a 

basic over-all solution is found, the only prac- 
ticable way of meeting the present need and 

demand for additional facilities in many markets 

is by the assignment of additional VHF frequencies. 
Unfortunately, there are not sufficient VHF chan-- 
nels ayailable to do so. Under such circumstances, 
we believe ‘the only sound policy to follow in 
allocating the scarce VHF channels at this time 

is to alleviate insofar as possible the most press- 
ing need for television facilities. Whether this 
objective would best be met in particniar markets 
by aliocating a VAF channel for commercial use, 

and thereby enabling applicants for both commercial 
and educational facilities to apply, or by setting 
the channel aside exclusively for educational use 
can only be determined in the light of the exist-- 
ing locai circumstances. In our judgment, this 
necessitates case-by-case consideration of pro- 
posals for!the ailjocation of VHF channels for 
commersiai'and educational use and the rejection 

of any general policy such as JCET seeks with 
respect to the reservation of VHF channeis for 
education, 


On November 30, 2960, with the above-mentioned petitions 
and others before it seeking amendment of the Table of Assign-- 


ments to add Channel 13 at Rochester, the Commission adopted 


a Notice of Proposed Rule Making in Docket No. 13859 calling 


for comments on the proposed new assignment. (R. 258--261). 
After summarizing ail of the pending proposals, the Commission 
stated (R. 260): 


Rochester, a city with a 1950 population of 
332,448, a metropolitan area of 487,632, and 


ee ie ee 


rated as the 35th metropolitan area in the | 
United States, has only two operating television 
stations -- WROC-TV, Channel 5, and WVET-TV, 
Channel 10 (on a sharetime basis with WHEC-TV). 
The Commission, for some time, has recognized 
the desirability of a third VHF television 
outlet for Rochester. Recent negotiations with 
representatives of the Canadian government give 
some hope that Canadian approval of the alloca- 
tion proposed herein might be obtained, with 
certain limitations, In any event, negotia- 
tions have reached a point where it is desir- 
able to secure comments on the proposed 
allocation.,: 


After receiving formal comments by American Broa 


| 
casting Company (R. 328 487), Federal Broadcasting Syst 


Inc. (R. 336, 517), Genessee Valley Television Company, 


(R. 343), RAETA (R. 348,499, 572), Transcontinent Telev 
Corp. (R. 375), W.R.G. Baker Radio and Television Corp, 
(R. 379), Star Broadcasting Company, Inc. (R. 383, 484) 
National Educational Television and Radio Center (R. 49 
the Commission adopted its Report and Order on July 27, 
released August 3, 1961 (R. 671-677). The Commission a 
Channel 13 to Rochester. It noted first that no party 
opposed the assignment of Channel 13 to Rochester, and 
the new allocation had been made possible by a new agre 
with Canada permitting it subject to conditions on baal 
height, power and location of any station assigned to t 
channel (R. 671). 

The decision reviewed the comments of the partie 
urging, respectively, that the channel be reserved for | 
commercial, educational purposes, and that it be made 
8/ Its order also reflected the substitution of Channel 


for Channel 5, a change made in another proceeding and 
pertinent here. 
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available for commercial applicants. The Commission 
concluded, after "... careful consideration of all arguments 
addressed on both sides of the question” that, "on balance, 
there is at this stage greater need for a third competitive 
commercial service than for the VHF educational reservation?’ 
(R 676). It based this conclusion essentially upon its view 
that a reservation of the channel for solely educational use 
would deprive Rochester of a third full network program 
service, while commercial use of Channel 13 “would not simi- 
larly frustrate practical possibilities for a non~commercial 
educational service on an available UHF channel," because 
the UHF channel could be utilized for in-class use. (R. 676). 
While it recognized that use of a VHF channel would 
probably encourage wider patronage of a general educational 
broadcast service, the Commission found that an educational 


station could make some productive use of a UHF channel, 


whereas a commercial station, dependent entirely upon a size- 


able public audience for its existence, could not make any 

use of UHF. In these circumstances, the Commission believed 
it to be "preferable to adopt the course which holds promise 
of bringing to Rochester both a third commercial service and 


a non-commercial, educational service." (R 676). 
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SUMMARY OF ARGUMENT 

Ls 
The Commission's decision to make VHF Channel 13, 
| 


newly assigned to Rochester, available to all applicants, 


rather than to reserve it for solely non-commercial educa- 


tional use, was not an arbitrary departure from past policy. 
| 


In the Sixth Report and Order of 1952, adopting a nationwide 
television Table of Assignments, the Commission was con- 
cerned not only with reserving a certain number of channels 
for educational use as a complement to commercial broad- 
casting, but also with the development of a fully competi- 
tive commercial television broadcast service. 
It has developed, contrary to the Commission's expec- 
tations, that the intermixed use of VHF and UHF channels has 
not resulted in a fully competitive system. The Commission 
was required to determine on the basis of present conditions 
whether the third VHF channel assigned to Rochester should 
be reserved for education (as had been the practice atthe 
time the original allocations were made), or should be waa 
available for a third commercial station. 
The decision not to reserve Channel 13 for educational 
use was a reasonable resolution of the two policy considera- 
tions, since no use of the UHF channels assigned to gochestet 
could be made by a commercial station in the foreseeablle 


future, whereas an educational station could use a UHF 


channel for in-school programming. 


The Commission's reason for not reserving Channel 13, 


if a relevant and proper consideration, did not illegally 


prejudge the forthcoming hearing among a number of appli- 


cants for Channel 13. The expression of a policy as a basis 
for a valid rulemaking decision is not rendered illegal 
because of a possible effect upon issues in a subsequent 


hearing. 
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ARGUMENT 
I. THE COMMISSION'S DECISION NOT TO 


RESERVE CHANNEL 13 IN ROCHESTER 
FOR EDUCATIONAL USE WAS REASONABLE 


| 
Petitioners urge that the Commission was arbitrary in 
refusing their request to reserve the new VHF channel in 
Rochester exclusively for non-commercial educational use, 
on the grounds that this decision allegedly repudiated ja 
past policy in favor of educational television (Br. 10+17), 
and that the record provided no basis for a preference /|for 
a third commercial station (Br. 18-25). We believe that 
petitioners have failed to meet their burden of showing that 
the Commission acted arbitrarily, or otherwise beyond the 
bounds of its authority. We shall show, on the contrary, 
that the decision was a policy determination fully within 


the bounds of reason. 


As petitioners recognize (Br. 12), "[tlhe Commission's 
| 


" 


action was an act of discretion in a rule-making capacity. 
It is now firmly established that the allocation of tele- 
vision channels to particular cities, which makes them javail- 
able for application, is a proper function of rule making. 
Logansport Broadcasting Corp. v. United States, 93 U.S! App. 


D.C. 342, 210 F.2d 24; Coastal Bend Television Co. v. Federal 
Communications Commission, 98 U.S. App. D.C. 251, 234 F.2d 686. 


The scope of judicial review is therefore limited to 
| 
the question of whether the rule adopted has a rational rela- 


I 
tion to considerations properly of concern to the Commission, 


American Telephone and Telegraph Co. v. United States, |299 
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U.S. 232, 236-237; Coastal Bend Television Co. v. Federal 

Communications Commission, supra; Van Curler Broadcasting 

Corp. v. United States, 98 U.S. App. D.C. 432, 236 F.2d 727, 
352 U.S. 935. And, since this was rule making 

and not adjudication, "the Commission was required to make 


merely ‘a concise general statement of their [i.e., the 


rules'] basis and purpose.'” Van Curler Broadcasting Corp. 


v. United States, ‘supra, 98 U.S. App. D.C. at 434, 236 F.2d 


4 
at 729. 

The contention that the Commission has arbitrarily 
departed from the policy of the 1952 Sixth Report and Order, 
misreads the Commission's past and present policy on tele- 
vision allocations. The assignment of Channel 13 to Rochester 
on a non-reserved basis, although perhaps a different result 
than would have been reached by the Commission at the time 
of the Sixth Report and Order in 1952, was nonetheless fully 
consistent with the policy considerations underlying the 
Sixth Report. The difference in result flows not from any 
basic change in policy, but rather from the course of the 
development of television broadcasting since 1952. That 
development, which has not fulfilled the Commission‘s expec- 
tations for a nationwide, adequately competitive service 
9/ Administrative "legislation" in a situation such as this, 
where the question is particularly appropriate for the exer- 
cise of that informed expert judgment which the Commission 
was created to exercise, Coastal Bend Television Co. v. 
Federal Communications Commission, supra,»presumed to be 
supported by facts warranting its adoption. Pacific States 
Box and Basket Co. v. White, 296 U.S. 176, 184-186; St.Joseph 


Stock Yards Co. v. United States, 298 U.S. 38, 83 (Brandeis, 
J., concurring). 
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| 
utilizing both the VHF and UHF portions of the spectrum, has 


substantially changed the setting within which the same 


policies have been applied. 


| 
In its 1952 allocation of television channels through- 


out the United States, the Commission assigned VHF and| UHF 
channels on an intermixed basis, and in accordance with cer- 


| 
tain priorities derived from the objectives of Sections l 
10/ 
and 307(b) of the Act, 47 U.S.C. 1, 307(b), in an attempt 


to provide the most efficient and equitable distribution of 
television service. It also determined that certain channels 
should be reserved for the exclusive use of non-commercial 
television stations, Sixth Report, 17 F.R. at 3908-3912, 


Vol. 1, Part 3 Pike & Fischer, Radio Regulation 91:611+ 
11/ 


91:619. Channels were reserved as an assignment factor 
in 46 communities outside of metropolitan areas, which| were 


P F 5 4 % ; | 
designated as "primarily educational centers. This meant 
| 


10/ See Sixth Report, 17 F.R. at 3912, Vol. 1, Part 3 Pike 
& Fischer, Radio Regulation at 91:620. The priorities| were 
as follows: 
(1) to provide at least one television service to 41) 
parts of the United States; 
(2) to provide each community with at least one tele- 
vision broadcast station; 
(3) to provide a choice of at least two television|ser- 
vices to all parts of the United States; 
(4) to provide each community with at least two tele- 
vision broadcast stations; 
(5) Any channels which remain unassigned under the|fore- 
going priorities will be assigned to the various 
communities depending on the size of the population 
of each community, the geographical location of such 
community, and the number of television services 
available to such community from television stations 
located in other communities. 


11/ An assignment factor, or principle, referred to: (a) the 
number of channels a community should receive, and (b) |whether 
the channels should be in the VHF or UHF band. Sixth Report, 
17 F.R. at 3914, Vol. 1, Part 3 Pike & Fischer, Radio Regula- 
tion at 91:627. 
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that certain of these communities received a channel they 
would not otherwise have received. The reservation of 
channels for educational use outside the primarily educa- 
tional centers was not done as a principle of assignment. 
Here, the Commission first decided upon the number of 
channels a community should have upon the basis of various 
criteria, and then decided whether one should be reserved 
for educational use. Sixth Report, 17 F.R. at 3912-3913, 
3914, Vol. 1, Part 3 Pike & Fischer, Radio Regulation at 
91:622, 91:627. 

A channel:was generally reserved whenever the total 
assigned to a community was three or more, and a VHF channel 
was generally reserved where three or more VHF channels 
were assigned. No further explanation was given in the Third 
Notice of Further Proposed Rule Making, or in the Sixth 
Report, of the reasons for which a VHF channel was reserved 
for education wherever a community had three or more VHF 
channels. See Third Notice, 16 F.R. at 3080, Sixth Report, 
17 F.R. at 3911-3912, Vol. 1, Part 3 Pike & Fischer, Radio 
Regulation at 91:619. This method of utilizing VHF channels 
for educational use was not derived from any specific stat- 


utory mandate. It was clearly based on the Commission's own 


judgment as to the public interest at that time, in the light 


of its expectations as to the nationwide use of the VHF and 
UHF bands. 
The Commission was also concerned in 1952 with the 


growth of a nationwide, competitive television service. It 
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rejected contentions that the reservation of education 
channels and the intermixed use of VHF and UBF channel 
prevent the development of a fully competitive service, 
because such. arguments were irrelevant, but because it 


believed them to be based upon inaccurate predictions. Thus, 


it expressed: its conviction that "the UHF band will be! fully 


utilized and that UHF stations will eventually compete! on a 


favorable basis with stations in the VHF." Sixth Report, 17 
| 


F.R. at 3927, Vol. 1, Part 3 Pike & Fischer, Radio Reghlation 
at 91:664, And, in rejecting a proposed assignment plan sub- 
‘mitted by the DuMont television network, whose aim was) to 
provide each of the large metropolitan centers with four VHF 
channels, partly because the DuMont plan did not provide for 
any educational reservations, Sixth Report, 17 F.R. at! 3913- 
3914, Vol. 1, Part 3 Pike & Fischer, Radio Regulation at 
91:622-627, the Commission dismissed the DuMont contention 
that the assignment of only one or two VHF channels to large 
markets would place DuMont at a severe competitive disadvan- 
tage, by reiterating its view "that healthy economic compe- 
tition in the television field will exist within the frame- 
work of the Assignment Table adopted herein.” Sixth Report, 
17 F.R. at 3913, Vol. 1, Part 3 Pike & Fischer, Radio Regula- 


12/ 
tion 91:623-91:624, 


12/ At the same time, the Commission rejected a proposal of 
the J.C.E.T. to add an additional priority: | 
to provide a non-commercial educational 
television service to all parts of the | 
United States by the reservation of | 
frequencies for this purpose. 
(Sixth Report, 17 F.R. at 3914, Vol. 1, Part 3 Pike & Fischer, 
Radio Regulation 91:625-91:627,) 


| 
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As set forth in the Counterstatement, the Commission's 
expectations for full utilization of the UHF portion of the 
spectrum have not materialized. In 1956, the Commission, 
noting the greater progress that had been made towards the 
objectives of making service available to all areas and pro- 
viding communities with their own stations, stated that the 
development of more competitive services was "the paramount 


need.” Second Report on Deintermixture, 13 Pike & Fischer, 


13/ 
Radio Regulation 1571, 1572-4. Rochester thus has had 


only two VHF channels in operation, although assigned three 
additional UHF channels. 

With the possibility of a new VHF channel for 
Rochester, urged as desirable by all parties to the rule 
making, and the request of petitioners to reserve this channel 
for solely educational use, the Commission reached a decision 
founded upon precisely the same public interest factors it 
had weighed in 1952, The difference was that it now knew 
that a fully competitive situation among commercial interests 
could not be achieved in Rochester upon the basis of use of 
the UHF channels. The Commission could not ignore this 


13/ See also Television Allocations in Albany~Schenectady- 
Troy, 23 F.C.C. 358, 15 Pike & Fischer, Radio Regulation 1514a, 


14/ See also Interim Policy on VHF TV Channel Assignments, 
21 Pike & Fischer, Radio Regulation 1710a at 1710b-1710c, 
where the Commission stated, "With an urgent necessity for 
stimulating the full range of entertainment, information, 
and instruction which the existing networks can offer, only 
some 65 of the top television markets in the United States 
have available three or more competitive local outlets. In 
some of these we'are faced with the inescapable circumstance 
that in the present state of the art the operating commercial 
UHF. stations cannot Shir uni with VHF stations on anything 
like an equal basis." 
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difference and decide the matter, as petitioners would 


it do, as though it were still 1952, 


The Commission concluded essentially that since 
commercial station could not survive on a UHF channel 
Rochester, whereas UHF could be used by an educational 
tion for in-school programs, it was preferable to make 
Channel 13 available for general, commercial use. It jstated 
(R. 676): 


Our careful consideration of all arguments 
addressed on both sides of the question leads 
us to the conclusion that, on balance, there 
is at this stage greater need for a third 
competitive commercial service than for the 
VHF educational reservation. The demonstrated 
economics of intermixed service compel the 
conclusion that, were Channel 13 to be reserved 
for educational use, Rochester would for a long 
time be deprived of a third full network pro- 
gram service. On the other hand, commercial 
use of Channel 13 would not similarly frus- 
trate practical possibilities for a non- 
commercial educational service on an available 
UHF channel. To the extent that such service 
were directed to in-class use, UHF is, for 
all practical purposes, as serviceable as VHF. 
While use of VHF would probably encourage 
wider patronage of a general educational 
broadcast service, VHF is not as critical to 
establishment of a non-commercial station at 
Rochester as to the provision of a third 
commercial service. In the circumstances, it 
is preferable to adopt the course which holds 
Promise of bringing to Rochester both a third 
commercial service and a non-commercial educa- 
tional service. 


This decision was not a rejection of the importance 
| 
educational television nor, as petitioners claim (Br. 14), 
abandonment "without reason or rationale” of the theory 


the Sixth Report and Order. It was a reasonable attempt 


obtain the maximum public benefit from all available 
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television channels in Rochester in the light of the incon- 
testable fact that the UHF channels have no foreseeable 
potential for any commercial use. 

Petitioners of course are correct in asserting that 
in-school programming is but one part of the needs that an 
educational television medium meets (Br. 15), and that in a 
VHF area only a VHF channel is fully satisfactory (Br. 16-17). 
At the same time, however, they properly recognize (Br. 15) 
that in-school programming is important. And they do not 
challenge the Commission's judgment that the UHF channels in 
Rochester have no potential for commercial use, in view of 
the absolute dependence of a commercial station on an audi- 
ence large enough to provide a basis for advertiser support. 
It would seem clear, then, that it was within the Commission's 
allowable discretion to "find" a greater need for a third 
commercial station, which would permit the greatest use of 
both VHF and UHF channels in Rochester, and also promote 


competition by providing equal network opportunities and 


15/ 
ending the duopoly situation now prevailing, This was 


15/ The NTA proceeding is mistakenly relied upon by peti- 
tioners (Br. 16-17). In that case, the Commission approved 
the voluntary assignment of license of station WNTA-TV to 
an educational group. NTA Television Broadcasting Corp., 22 
Pike & Fischer, Radio Regulation 273. A finding that such 
an assignment is in the public interest, in an area served 
by six other commercial stations, and where no reservation 
of the channel was involved, is hardly a precedent for a 
finding that one of three VHF channels must be reserved for 
educational use.! Nor is anything in the NTA opinion incon- 
sistent with the'conclusion reached here, which, as shown 
above, is not a rejection of the importance of a full time 
educational outlet. 
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not a finding of fact, as petitioners appear to assume, 


a policy judgment on factors fully within the Commission's 


competence, Federal Communications Commission v. RCA Communi-~ 


cations, 346 U.S, 86; American Broadcasting—Paramount Theatres 


v. Federal Communications Commission, 108 U.S. App. D.C 


280 F. 2d 631. 


Both the Commission, ABC-Paramount Merger Case, 8 
16/ 


& Fischer, Radio Regulation 541, 624, and this Court, 


American Broadcasting-Paramount Theatres v. Federal Communi- 
cations Commission, 108 U.S. App. D.C. 83, 87-88, 280 Fl, 2d 


631, 635-636, have recognized the importance of equal oppor- 

| 
tunities for competition among networks. Strengthening! such 
competition is of benefit to the public because of the nation— 


wide services networks offer in news and public affairs 
| 


programs, as well as general entertainment programs; iti is 


not, as petitioners urge (Br. 20), competition merely "geared 


to promote a ee to deliver more viewers per 
17 
advertising dollar," 


16/ As far back as 1941, the Commission found, with ona 


to radio, that “Chain broadcasting makes possible a wider 
reception for expensive entertainment and cultural programs 
and also for programs of national or regional significance 
which would otherwise have coverage only in the locality of 
origin.™ Report on Chain Broadcasting (Docket No. 5060), 
May 1941, p. 4, The ABC~Paramount Merger Case opinion also 
discussed the importance of competition in network broad— 
casting, pointing out that it was this concern which lead 
to the establishment of ABC as an independent network. 
(pp. 595, 624.) 


| 
17/That the Commission's decision may benefit the ABC net- 
work (see Pet. Br. 18) of course does not invalidate it} 
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Furthermore, even without consideration of network 
competition, it is clear that a third commercial station can 
compete on a broader basis than an educational station, The 
latter competes for audience with a contrasting type of 
programming, NTA Television Broadcasting Corp., 22 Pike & 
Fischer, Radio Regulation 273, 294, an important form of 
competition which! may take on added significance where, as 
in the NTA case, the educational station will serve in an 
area where there are six commercial stations, But it does 


not compete for advertisers or for program sources as wide 


18/ 
in range as those! sought by a commercial station, The 


commercial station has a responsibility for a rounded, 
general broadcast service (including educational programs, 


Sixth Report and Order, 17 F.R. at 3910, Vol. 1, Part 3 Pike 


18/ In connection with competition in a major market area 
such as Rochester, the Commission has stated that competi- 
tion has an advantageous impact "beyond the cities involved.” 
The Commission stated in Interim Policy on VHF TV Channel 
Assignments, 21 Pike & Fischer, Radio Regulation 1710a at 
1710c, "Additionally, the artificial restraint on effective 
network competition brought about by a scarcity of VHF 
channels in large markets has an impact beyond the particular 
cities involved. In a commercial medium dependent upon 
advertiser support, the availability of adequate facilities 
in large markets benefits the entire public by encouraging 

a greater choice of program fare for all stations, not only 
from networks but from other program suppliers as well. 
Typically. network television advertisers insist upon the 
clearance of their programs in the major markets. Once they 
are able to justify their costs by acceptance of their pro- 
grams in the large markets, smaller markets are then ordered 
to supplement thei large core of viewers in the major markets. 
Similarly, independent producers and distributors of program 
fare are often unable to offer their product at competitive 
prices to smaller markets until they have been able to 
recover a major part of their costs through sales in substan- 
tial markets.” 


| 
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| 
& Fischer, Radio Regulation at 91:616), which the educational 

19/ 
station does not have, Educational stations were thought of 


| 
from the ontset as a “yaluable complement" to the general tele- 
| 


vision service, Sixth Report, 17 F.R. at 3909, Vol. 1, Part 3 
Pike & Fischer, Radio Regulation at 91:613, In a city the size 
of Rochester, which has only two stations, and which no ome has 
suggested is incapable of supporting another commercial ‘station, 
the competitive aspect clearly remains significant, 
Petitioners (Br. 20, et. seq.) quote the Commission's 
Grand Rapids rulemaking decision, released the same day, 21 Pike 


& Fischer, Radio Regulation 1737, for certain "findings®™| on the 


beneficial results of competition which they allege are eon 
supported by the record in this proceeding. But, even if these 
particular “findings"™ had been made in this proceeding, proof 
of specific benefits flowing from competition is not reqnired, 
Federal Communications Commission v. RCA Communications, 
346 U.S, 86, particularly since rule making, and not adjndi- 
cation, is involved here. The Commission, as we have shown, 
has long been of the view that substantial benefits follow 
from healthy competition between networks and between indi- 
vidual broadcast stations. See also Federal Communications 


19/7 Educational stations are not required to operate on a 


regular schedule and no minimum number of hours are prescribed, 
although actual number of hours of operation may be considered 
on renewal, Section 3.651(b) of the Rules and Regulations, 

47 CFR 3.651(b).. And, while an educational station may broad- 
cast entertainment programs, its primary function is to serve 
educational needs, and it may not accept consideration for 
carrying a program (except the furnishing of the program 
itself). Section 3.621, 47 CFR 3.621. 
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Commission v. Sanders Brothers Radio Station, 309 U.S. 470. 
And, from the first, the allocation of television channels 
has been determined with this objective in mind, It was 
clearly a proper element of decision here, without further 
findings based upon an evidentiary record, 

Petitioners seek to denigrate the benefits of such 
increased competition by asserting that network programs are 
lacking in diversity and quality, and by pointing out that 
the Commission itself has evinced concern with certain net- 
work practices (Br. 21-22), with particular reference to an 
inquiry now being conducted by the Commission (Pet. Br., 
Appendix). But this inquiry, which has not been concluded, 
and which is directed in substantial part to improving compet-— 
itive practices, is in no sense support for a conclusion that 
a third commercial station in Rochester will not in fact 
increase competition. As the Supreme Court stated in 
National Broadcasting Co. v. United States, 319 U.S. 190, 198: 

.eeeethe Commission's duty under the Communi- 
cations Act of 1934 is not only to see that the 

public receives the benefits and advantages of 

chain-broadcasting, but also, so far as its 

powers enable it, to see that the practices 

which adversely affect the ability of licensees 

to operate in the public interest are eliminated. 

In sum, petitioners’ complaint is not with any factual 

20/ 
finding of the Commission, or any failure to follow proper 
statutory procedures, but with the Commission’s judgment. 
20/ The communications cases cited by petitioners at pages 
24-25 of their brief, dealing with the nature of evidence 
adequate to support findings, are clearly inapposite. Both 
Star of the Plains Broadcasting Co. v. Federal Communications 
Commission, 105 U.S. App. D.C. 352, 267 F.2d 629 and Easton 
Publishing Co. vi Federal Communications Commission, 85 U.S. 


App. D.C. 33, 175 F.2d 344, involved review of adjudicatory 
proceedings. 


OT 


That judgment, we believe, provides no basis for the assertion 


of arbitrary, capricious action. As this Court stated/in 


Coastal Bend Television Co. v. Federal Communications Commis- 
sion, 98 U.S. App. D.C. 251, 255, 234 F.2d 686, 690, in an 


allocation proceeding, 


",...-whether one factor should outweigh the 
other is precisely the sort of question which | 
Congress, by employing the broad language of 
Section 303, wished to commit to the discretion 
of an expert administrative agency, not the 
courts. It is for the Commission, not the 
courts, to pass on the channel allocation 
scheme." 


The criteria governing disposition of this case 


set forth by this Court in Van Curler Broadcasting Corp 


| 
United States, 98 U.S. App. D.C, 432, 434-435, 236 F.2d 727, 


729-730, cert, den. 352 U.S. 935. What was said there jis 
squarely applicable here: 


Since the Commission did not summarily depart 
from established principles or program, but on 
the contrary followed a course clearly antici- 
pated and provided for in its Sixth Report, its 
action can in no sense be deemed arbitrary or 
capricious. Since all procedural requirements 
as to rule-making proceedings were met, no 
defect in the order appears in that respect. 
The conclusion reached by the Commission is 
clearly stated. The basis and purpose of the | 
order are ample and understandably, even though 
succinctly, stated and are within the considera- 
tions prescribed by the statute as criteria for 
Commission action. The order is also consistent 
with the provisions of the act dealing with the 
distribution of licenses. The given reasons aré 
rational and support the conclusion. Having 
reached the foregoing conclusions the function 
of the court is at an end in a case such as this. 


= 96 
ID. 


THE COMMISSION DID NOT ILLEGALLY 
PREJUDGE THE COMPARATIVE HEARING 


FOR CHANNEL 13 


Petitione’s contend finally ¢Br. 25-28) that the 


Commission has illegaily prejudged the forthcoming compara- 
tive proceedings for Channei 13 by its expressed preference 
for a commercial network facility in Rochester.” They 
point out that petitioner RAETA has filed an application for 
Channel 13 in a sharetime arrangement with another applicant, 
on the theory that this was the only practical method of 
maintaining itself as a contender in a comparative hearing 
among a number of applicants for the channel. 

We think no substantial question of improper prejudg- 
ment is involved. The question for decision is whether the 
Commission reasonably applied relevant and proper considera- 
tions in deciding not to reserve Channel 13 for purely educa- 
tional use. That question has been discussed fully in Point 
I, supra. If the Commission's decision is based upon 
improper considerations, it cannot stand. If, however, the 
decision rests upon a sound basis, the fact that it expresses 
a policy which the Commission could be expected to favor in 
a comparative hearing provides no reason to overturn it. 

21/ The issue (No. 3) drawn by petitioners is whether the 
Commission prejudged the comparative hearing “by its express 
preference for the programs of a third full-time network com- 
mercial service." We believe this formulation of the issue 
to be inaccurate, since the Commission did not express a 


preference for ABC’s programs as such, but rather for the 
benefits of full competition among three commercial stations. 


- 29 - | 


| 
In fact, the determination of issues in allocation proc 


may well preclude the party who seeks to raise the same 


in subsequent adjudicatory hearings. Such a preclusion 


not in violation of law. Logansport Broadcasting Corp. 


United States, 93 U.S. App. D.C. 342, 210 F.2d 24; Gerilco 


Investment Co. v. Federal Communications Commission, 10 


App. D.C. 141, 255 F.2d 893, 

We believe it unnecessary, in any event, for the 
Court to determine upon review of the rulemaking the pr 
effect which the Commission's opinion might have upon a 
purely educational applicant in a subsequent rere 
hearing. For, not only is there no application before 
Commission for a purely educational station, but this q 
tion would properly be open for decision only if and wh 
raised in the comparative hearing itself. There is no 
reason why the rulemaking determination, if otherwise s 
should lose its validity because of the effect the Comm 
might seek to give it in a subsequent comparative heari 


even if that effect should be adjudged improper. 
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CONCLUSION 
For the foregoing reasons, the Commission's decision 
should be affirmed, 


Respectfully submitted, 


LEE LOEVINGER, 
Assistant Attorney General 


RICHARD A. SOLOMON, 
Attorney 
Department of Justice 


MAX D. PAGLIN, 
General Counsel 


DANIEL R. OHLBAUM, 
Assistant General Counsel 


LOUISE H. RENNE, 
Counsel 


Federal Communications Commission 
Washington 25, D.C. 


January 8, 1962 


pees 
Nica pa “adh ze y 
IRIN Reta at cement NNN eet ad or ot ; TA sea Raye en 


ci ptestion 


is 
SRY saad 


Avast 


Nhs 


Waa 


srbnintarheer “ ees lcomeareosenrsaeaesienlional rye ineosineralaionng mo 


x i fe 


Dap ayant 
merci 


Pili eames ath 


eles race aie ¢ Se : tas 
Sete sp 


= 


pia at aOcaMAN ANC Sonccenieitants ind , E HOB 


— 


erp hs iy Sa ARIA se a 
item Sime Afin tnt fin fag reds ys Natl 


% Ree Ff 


esetotna et AAI ae = poe 


arn 


oes hn 


rap 
sea be 


a cd oes ” ’, “ aes hies x Psy) 
SRNR DE Ba it gl x nie at Peltier be aay ght 
Alageeraitt tg on rer 


cant 


jee etsy De Seeciinetd Oey Baie 
noe Bhs : hea Onis) see NG Nee tt 
eas I cipo py a ¥ aprenden ms rt is if eee Canare Aeneines 
Rr sess rans ciate Nc Ta cat Manse Bia : RRA 
chet ta yeni 


opeclitonce mer ot re 
Seaaene & te é 

F SE eae 
neha ene 
Meedetts sie ia 


Hea 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as stipulated by the parties and approved 


by the Court in its Order of October 19, 1961, are stated in the brief for 
petitioners. 


However, with respect to question 3, intervenors do not concede 
that this formulation of the issue is accurate or that it is a correct 
description of the Commission's decision and reserve the right to so 


argue as noted in the pre-hearing stipulation. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,594 


JOINT COUNCIL ON EDUCATIONAL BROADCASTING 
nd 


a 
ROCHESTER AREA EDUCATIONAL TELEVISION ASSOCIATION, INC., 


Petitioners, 
Vv. 
| 


FEDERAL COMMUNICATIONS COMMISSION | 
and 
UNITED STATES OF AMERICA, | 


Respondents, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
FEDERAL BROADCASTING SYSTEM, INC., 
STAR TELEVISION, INC., and 
ROCHESTER BROADCASTING CORPORATION, 
Intervenors. 


Petition to Review Order of the 
Federal Communications Commission 


BRIEF FOR INTERVENORS 


COUNTERSTATEMENT OF THE CASE 


Since petitioners" Statement of the Case omits matters which 
intervenors deem relevant, they submit the following Counterstatement: 
| 


2 


In its Sixth Report and Order of April 14, 1952,/ the Commission 
lifted a four-year "freeze" on new television grants and added 70 UHF 
channels (Channels 14 through 83) to the 12 VHF channels (Channels 2- 
13) theretofore set aside for television broadcast use. Basic to its 1952 
Report, which allocated specific channels to designated cities, was the 
assumption (then justified but disproved by subsequent developments) 
that the "intermixture" of VHF and UHF channels in the same markets 
would compel the manufacture of nothing but all-channel receivers 
(para. 189), and that the new UHF channels would thus become in due 
course "an integral part of a single, nationwide television service" 
(para. 197).? 


In line with this deliberate policy of "intermixing" VHF and UHF 
channels in the same markets, two of the five television channels allocated 
to Rochester by the Sixth Report were in the VHF band (Channels 5 and 10) 
and three in the UHF band (Channels 15, 21*, and 27), with Channel 21 


reserved for noncommercial educational use. 


However, with a "pre-freeze" station already operating in Rochester 
on VHF Channel 5, and with two share-time grants being made in early 
1953 on the remaining VHF channel,® UHF never got off the ground in that 
market. Thus, by 1956 it had become all too apparent to the Commission 
and to the industry that the 1952 intermixture policy was not producing an 
integrated nationwide competitive television system, that a number of 
major markets which, like Rochester, were originally deemed of sufficient 
importance to merit four commercial channels would be limited indefinitely 
to two VHF operations, and in the words of this Court, that "the intermix- 
ture of UHF and VHF channels was, on a nationwide basis, a failure wt 


1 sixth Report and Order of April 14, 1952, 1 RR Pt. III, 91:pp. 661-665 (paras. 
189-200). 


2 Emphasis supplied throughout this brief. 


3 See Federal Broade: stem v. Federal Communications Commission, 
96 U.S. App. D.C. 260, 225 F.2d 560 (1955). 


4 Jacksonville Journal Co. v. Federal Communications Commission, 101 U.S. 
App. D.C. 12, 13, 246 F.2d 699, 700 (1957). 
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In thus repudiating in 1956 its intermixture policy of 1952, the 
Commission proposed to tackle the problem in two ways: one approach 
being long range (which included the possibility of ultimately moving all 
television into the UHF portion of the spectrum), and the other interim 
or short range designed to provide in the meantime additional telévision 
service to major markets which would otherwise be limited to two com- 
mercial VHF operations — by making VHF "drop-ins"; by shifting VHF 
channels from areas where UHF had gained a foothold (thereby making 
those markets all-UHF); by reassigning such deleted VHF channels to 
VHF areas needing additional service; and (as a last resort) by reducing 
VHF mileage separation requirements in a few major markets where a 
third service was otherwise unobtainable. See Second Report on De- 

intermixture of June 26, 1956, 13 RR 1571; cf. Interim Policy on VHF TV 
Channel Assignments, 21 RR 1695 (1961).° 


| 
During the period since the issuance in 1956 of its Second Report 


on Deintermixture, and in implementation of the policies there enunciated, 
the Commission has taken scores of actions, sometimes on its own initi- 
ative and occasionally at the request of interested parties, designed to 
provide additional competitive commercial television service. Rochester, 
rated as the 35th largest metropolitan area in the United States (R. 261), 
was one of the markets to which the Commission's attention was drawn 

at an early date. Concurrently with its 1956 proposal to make Utica all- 
UHF (by deleting VHF Channel 13), suggestions were advanced to luse the 


> The public interest considerations underlying its efforts to provide at least 

three equally competitive television facilities in as many major markets as 
possible have been spelled out by the Commission in numerous pronouncements. 
The rapid growth and development of television since World War II is in large part 
due to television networking operations; competitive networks (of which there are 
three) are "necessary to the continued growth and expansion" of television broad- 
casting; the networks need "outlets" and "clearances" in the major markets if they 
are to compete effectively and if they are to provide a program service in the pub- 
lic interest; a given network unable to obtain clearances for its programs |in im- 
portant markets loses its sponsors and its shows to other networks which|can 
deliver such markets; effective competition among the three networks is thus cur- 
tailed; and the viewing public in those and other markets is the loser. of 
Radio and Television Network Broadcasting, 18 RR 1810, 1834 (para. 73); ABC- 
United Paramount Merger, 8 RR 541, 624 (1953). | 

| 

| 
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deleted channel in Rochester (cf. R. 1-6; 15 RR 1514m, paras. 2 and 4). 
Action on such petitions was delayed for some time while discussions 
were held with the Canadian Government (cf. R. 259, 261, paras. 4 and 
9). Those discussions reached a point by November 30, 1960, that the 
Commission on that date adopted a Notice of Proposed Rule Making 
looking toward allocating Channel 13 to Rochester for commercial pur- 
poses (R. 261, para. 10) rather than for noncommercial educational use 
(R. 259, para. 2(b)). 


Interested persons who submitted formal comments in response to 
that notice were all in agreement that Rochester was in need of an addi- 
tional television service and that Channel 13 should be allocated to that 
market (R. 671, para. 2). Except for petitioners, all those who filed 
formal comments were likewise in agreement that Channel 13 should be 


so allocated to Rochester as to be available for commercial operations, 


rather than earmarked exclusively for noncommercial educational use. 


After summarizing in its Report and Order of July 27, 1961 the conflict- 
ing views on this score (R. 672-676), the Commission stated (R. 676, 
para. 14): 


Our careful consideration of all arguments addressed on 
both sides of the question leads to the conclusion that, on 
balance, there is at this stage greater need for a third com- 
petitive commercial service than for the VHF educational 
reservation. The demonstrated economics of intermixed 
service compel the conclusion that, were Channel 13 to be 
reserved for educational use, Rochester would for a long 
time be deprived of a third full network program service. 

On the other hand, commercial use of Channel 13 would not 
similarly frustrate practical possibilities for a non-commer- 
cial educational service on an available UHF channel. To the 
extent that such service were directed to in-class use, UHF 
is, for all practical purposes, as serviceable as VHF. While 
use of VHF would probably encourage wider patronage of a 
general educational broadcast service, VHF is not as critical 
to establishment of a non-commercial station at Rochester 
as to the provision of a third commercial service. In the 
circumstances, it is preferable to adopt the course which 
holds promise of bringing to Rochester both a third commer- 
cial service and a non-commercial, educational service. 
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The Commission accordingly allocated Channel 13 to Rochester 
for general use, meaning that the channel could be applied for either by 
persons desirous of providing a commercial service or by educational 
groups desirous of utilizing the frequency for either commercial or non- 
commercial purposes (R. 676-677, paras. 15, 17).6 


From that portion of the Report and Order refusing to earmark 
Channel 13 exclusively for noncommercial educational use, petitioners 
have sought review by this Court under 47 U.S.C. Sec. 402(a). A con- 
currently filed motion by petitioners for an interlocutory injunction was 
denied by this Court on September 27, 1961. The undersigned have been 
duly allowed to intervene, with leave to file a single, joint brief on the 


merits. 


SUMMARY OF ARGUMENT 


I. Whether Channel 13 should be allocated to Rochester and, if so, 
whether it should be earmarked solely for educational purposes or for 
more general use are matters which Congress has explicitly entrusted 
to the Commission. 47 U.S.C. Sec. 303(a)-(d). Where, as here, there is 
a reasonable legal and factual basis for the Commission's action, this 
Court may not substitute its judgment, particularly in rule-making pro- 
ceedings, for that of the agency empowered by Congress to decide such 


° The action thus taken by the Commission on July 27, 1961 allocating a third 
channel to Rochester for commercial use is not to be viewed as an isolated Order. 
It is part of a pattern. On the same day 19 related actions were taken by the Com- 
mission — all designed to implement the policies enunciated in the 1956 cond 
Report on Deintermixture. In addition to allocating a third channel to Rochester, 
the Commission on that day likewise finalized previously instituted rule-making 
proceedings allocating a third VHF channel to Syracuse and to Grand Rapids for 
commercial use. Likewise on July 27 the Commission instituted separate! rule- 
making proceedings looking toward deleting the sole commercial VHF channel 
presently utilized in eight markets — Madison, Rockford, Hartford, Belep Binge 
ton, Champaign, Columbia and Montgomery (thus making possible three 
operations in each of those markets). And similarly on that same day, the Com- 
mission also instituted rule-making proceedings looking toward the allocation of 
a third VHF channel at reduced separations in eight other markets — Baton Rouge, 
Dayton, Birmingham, Jacksonville, Knoxville, Johnstown, Charlotte, and oma 
City. See 21 RR 1695; 21 RR 1711; 21 RR 1737, 21 RR 1754. 
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matters. Coastal Bend Television Co. v. Federal Communications Com- 
mission, 98 U.S. App. D.C. 251, 255, 234 F.2d 686 (1956); Second Report 
on Deintermixture, 13 RR 1571; Channel Assignments in Corpus Christi, 
18 RR 1800 (1960). 


Il. The Commission properly found that there is, at this time, 
a greater need for a third fulltime commercial VHF channel than for 
a first reserved educational VHF channel in Rochester. Logansport 
Broadcasting Corporation v. United States, 93 U.S. App. D.C. 342, 210 
F.2d 24 (1954); Interim Policy on VHF TV Channel Assignments, 21 RR 
1695, rehearing denied 21 RR 1710a (1961). | 


Ill. Since petitioners concede that educational groups may apply 
for Channel 13 in Rochester, their contention that the Commission's 
Report and Order declining to reserve Channel 13 in Rochester solely 
for educational purposes prejudged the merits of the forthcoming com- 
parative hearing is premature. National Broadcasting Co. v. United 
States, 319 U.S. 190 (1943); United States v. Storer Broadcasting Com- 


pany, 351 U.S. 192 (1956); Logansport Broadcasting Corporation v. 
United States, 93 U.S. App. D.C. 342, 210 F.2d 24 (1954). 


ARGUMENT 
I 


THE COMMISSION PROPERLY REFUSED TO RESERVE CHANNEL 13 
FOR NONCOMMERCIAL EDUCATIONAL USE 

The Commission is not only empowered but also directed by the 
basic statute under which it functions to "classify radio stations" (47 
U.S.C. Sec. 303(a)), to "prescribe the nature of the service to be ren- 
dered by each class of licensed stations and each station within any 
class" (47 U.S.C. Sec. 303(b)), to "assign bands of frequencies to the 
various classes of stations" (47 U.S.C. Sec. 303(c)), and to "determine 
the location of classes of stations and individual stations" (47 U.S.C. 


Sec. 303(d) ). 
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Thus, whether Channel 13 should be allocated to Rochester and, if 
so,whether it should be earmarked solely for educational purposes or 
for more general use are matters which Congress has explicitly en- 
trusted to the Commission. Where, as here, there is a reasonable legal 
and factual basis for the Commission's action, this Court may not substi- 
tute its judgment, particularly in rule-making proceedings, for that of 
the agency empowered by Congress to decide such matters. Coastal 
Bend Television Co. v. Federal Communications Commission, 98 U.S. 
App. D.C. 251, 255, 234 F. 2d 686 (1956); Springfield Television Broad- 
casting Corp. v. Federal Communications Commission, 104 US. App. 
D.C. 13, 259 F. 2d 170 (1958). 

Apparently realizing the limited extent of this Court's power to re- 
appraise the merits of the Commission's conclusion in Docket No: 13859 
(R. 676), petitioners seek to brand the result there reached as an "abuse 


of discretion," primarily because "at war" with an alleged policy utilized 
in the Sixth Report of reserving the third VHF channel for educational 
; | 


use (Br. p. 12). 


| 
To begin with, in its Sixth Report, the Commission did not invariably 
earmark the third VHF channel in each market for educational use (e.g., 
Indianapolis, Ind., Buffalo-Niagara Falls, N. Y., and Lubbock, Texas); 
see also John H. Phipps, 11 RR 1529, 1530'b (1954). What is even more 
significant, petitioners’ argument entirely overlooks the fact that at the 
time of the Sixth Report, when the Commission allocated three VHF 
channels to a given community, it generally allocated two additional UHF 
channels, on the premise that the two V's and the two U's thus allocated 
for commercial use would become in due course an integral part of a 
single television system. With the subsequent failure of UHF, the 
rationale of that aspect of the Sixth Report went by the boards. 


Finally, as made clear by the Commission's Second Report on 
Deintermixture of June 26, 1956, 13 RR 1571, and as re-echoed in) 1961 
in Docket 13,340 (cf. Pet. Br. p. 14), the Commission's interim efforts 
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(as distinguished from its long-range efforts) to rectify the intermixture 


error (by drop-ins, by! selective deintermixture, and by short spacings) 
have been undertaken hot with a view to making more educational reser- 
vations at this juncture but instead to provide multiple program sources 
in key markets and to insure effective competition between at least 
three television networks. In other words, the Commission's somewhat 
drastic step of deleting existing VHF stations from UHF areas and 
condoning substandard mileage separations is being undertaken not to 
rectify a 1952 failure to reserve a V in a given market for educational 
use, but to provide needed nationwide competitive television services, 
while the Commission is evolving a long-range solution to the existing 
television frequency shortage problems. Accordingly, the Commission's 
action of July 27, 1961 here challenged is not an isolated ruling. On 
that very same day the Commission similarly allocated a third V to 


Grand Rapids and Syracuse for commercial use. 


Although petitioners seek to leave the impression that the Rochester 
action is unique, such is not the case. The circumstances here are es- 
sentially those which confronted the Commission when it allocated a 
third VHF channel to Corpus Christi in 1960 (18 RR 1800). In that case, 
as here, the Commission had before it a request that the third VHF chan- 
nel, when allocated to Corpus Christi, be reserved for noncommercial 
educational use. The Commission denied that request, stating (18 RR 
1800, 1800£ ): 


We have considered these arguments with care, and 
conclude, despite the arguments favoring the reserva- 
tion, that under the circumstances of this case we can- 
not set aside the only available VHF channel at Corpus 
Christi for the exclusive use of the interested educa- 
tional organizations. An educational station at Corpus 
Christi on a VHF channel would undoubtedly serve a 
public need in that area. Its chances of success on the 
VHF frequencies would be improved over that to be ex- 
pected from a UHF channel at Corpus Christi, especially 
in view of the low set conversion figure for that area. 
There would also be other advantages to reserving the 
channel. ... 
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On the other hand, we have been seeking ways to 
eliminate critical shortages in commercial facilities 
in a number of important markets. We consider 
Corpus Christi to be such a market and that there is a 
need for additional commercial service in that area. 
Unfortunately, there are not sufficient channels available 
in the VHF spect rum to accommodate the demand there 
for both commercial and noncommercial facilities. 
With this situation before us, we have resolved that the 
best procedure from the standpoint of the public is to 
weigh the comparative merits of the proposals of all 
parties, including applicants for commercial and educa- 
tional facilities, in an adjudicatory proceeding to determine 
which applicant is best qualified in the public interest to 
receive the grant. For these reasons, we must reject 
the counterproposal of the University of Corpus Christi 
to reserve Channel 3 for educational purposes. 


aa 


THE COMMISSION PROPERLY FOUND THAT THERE IS, AT THIS 
TIME, A GREATER NEED FOR A THIRD FULL-TIME COMMERCIAL 
VHF CHANNEL THAN FOR A FIRST RESERVED EDUCATIONAL 
VHF CHANNEL IN ROCHESTER 


Petitioners argue that the Commission's conclusion that "there is 


at this stage greater need for a third competitive commercial service 
than for the VHF educational reservation" (R. 676) is (a) "unsupported in 
the record," (b) "based upon considerations alien to the Communications 
Act", and (c) "patently contrary to the undisputed facts of the instant 
proceeding", and accordingly that the rationale of the Commission's deci- 
sion is "arbitrary, erroneous and inconsistent" because it is based on the 


premise that full access to a market will increase competition and 
increased competition will enhance program quality. Petitioners further 
contend that it is "impossible here * * * to tell why the Commission 
concluded that a greater need existed" for a third competitive commercial 
service than for the VHF educational reservation and that, therefore, the 
Commission's action must be upset (Br. pp. 18-25). 
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Since there is substantial evidence in the record to support the 
proposition that there is need in Rochester for a third channel available 
for commercial use (see paragraphs 10 and 12 of the Commission's Report 
and Order (R. 676)), it must be assumed that the purport of petitioners’ 
contention is that such evidence is insufficient to outweigh the evidence 
of a need for the reservation of the channel for exclusive non-commercial 
educational use. But it is for the Commission, not the courts, to decide 
this question and the Court may not overturn the decision so long as 
there is evidence in the record which supports it. Logansport Broad- 
casting Corporation v. United States, 93 US. App. D.C. 342, 210 F. 2d 
24 (1954); Coastal Bend Televison Co. v. Federal Communications Com- 
mission, 98 U.S. App. D.C. 251, 234 F. 2d 686 (1956); Securities and 
Exchange Commission v. Chenery Corp., 382 US. 194, 207 (1947). 
Furthermore, the Commission's conclusions and decision in this rule- 
making matter need not be based solely on the evidence in the record in 
Docket No. 18859. The decision in this matter followed, or supplemented, 
other decisions, particularly a series begun in 1956 with the Second Report 
on Deintermixture, 13 RR 1571, and the evidence in those cases contributed 
to the expertise and judgment which the Commission was entitled to 
exercise. This Court stated in the Logansport case, supra, that formal 
findings and conclusions are not required in rule-making and that the 


Commission is not required to demonstrate that it has considered every 
piece of evidence. If the Court finds that there is substantial evidence 
supporting the decision, and that the Commission has statutory authority 
to make the decision, the Court's duty is at an end. Logansport Broad- 
casting Corp. v. United States, 93 U.S. App. D.C. 342, 346, 210 F. 2d 24 
(1954). 


Petitioners assert that "there is no doubt that the chief beneficiary 
of the instant decision by the Commission to add a third VHF commercial 
facility to Rochester" is the ABC Network (Br. p. 18). There is no 
evidence to support this statement, but in any event it is immaterial who 
benefits financially: | the proper concern of the Commission is for the 
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public interest. The conclusion as to the "greater need for a third 
competitive commercial service" in Rochester refers to the imme diate 
need -- the Commission's qualifying expression is "at this stage." 
Petitioners appear to have overlooked the fact that the decision under 
review was made to implement an interim policy and that it stemmed 
from the Commission's consideration of an "interim policy on VHF Tele- 
vision Channel Assignments" (Docket No. 13340). The Commission 


found, in considering that policy, and the amendments that shouldjbe 


| 
made to the television engineering standards to implement the policy, 
| 


that extraordinary measures were necessary to provide "quick relief.” 
Interim Policy on VHF TV Channel Assignments, 21 RR 1695, 1697 (July 
27, 1961). In its Notice of Proposed Rule-Making in Docket No. 13859, 

it stated that it had for some time recognized the desirability of a third 
VHF television outlet in Rochester. Its interim allocation objective "in 
introducing new assignments to a limited number of major markets with 
two VHF stations in operation" was "to strengthen nationwide competitive 


television." Interim Policy on VHF TV Channel Assignments, 21 RR 1710a, 
1710d (par. 7), 1710£ (par. 16) (December 6, 1961). 


Since the Commission reached its conclusion as to need and the 
public interest upon the basis of sufficient evidence, it is immaterial 
whether the ABC Network will benefit or whether all the programs of the 
network are in the public interest or superior to those proposed by the 
Rochester educators. The measures being taken are calculated to make 
effective an interim policy which the Commission believes, upon the basis 
of all the facts and its own expertise, will strengthen nationwide competitive 
television. The reasoning process by which the Commission reached its 
conclusions may be gleaned readily enough from the Commission's Report 
and Order and the rule-making decisions referred to therein. If petitioners 
feel that they can demonstrate, in the comparative hearing ordered by the 
Commission, that their program proposals are superior to those proposed 
by the commercial applicants, they undoubtedly will have every opportunity 
to do so. | 
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THE COMMISSION'S REPORT AND ORDER IN NO SENSE 
IMPROPERLY PREJUDGES THE CHANNEL 13 COMPARATIVE 
PROCEEDING 


There is no merit to petitioners' contention that the Commission's 
Report and Order allocating Channel 13 to Rochester but declining to 
reserve the frequency for educational use constitutes an exclusive reser- 
vation for commercial use or that it amounts to a prejudgment of the 
comparative proceeding to be held concerning Channel 13 (Br. p. 25). 


Petitioners themselves concede that non-commercial educational 
groups may freely apply for the frequency and are not limited to applica- 
tion for reserved channels. Indeed, Petitioner RAETA itself filed an 
application for Channel 13 on October 6, 1961 (File No. BPCT-2943). 
This application has been accepted for filing by the Commission and 
consolidated in the comparative hearing ordered on the applications for 
Channel 13 in Rochester.” Since that hearing has not yet been held, let 
alone concluded, petitioners’ assertion that the Commission's Report and 
Order has prejudged the comparative proceeding is, at this stage, wholly 
premature. 


In any event, itis clear that in allocating Channel 13 to Rochester 
but declining to reserve the Channel for exclusive non-commercial educa- 
tional use, the Commission was in no sense prejudging the comparative 
proceeding. In its Report and Order rejecting the proposal to reserve 
the channel, the Commission was simply stating its view that "there is at 
this stage greater need for a third competitive commercial service than 


: The fact that Petitioner RAETA, on November 14, 1961, amended its applica- 
tion to specify a share-time operation on Channel 13 with another commercial 
applicant because it allegedly felt that it would be in a stronger position in the 
comparative hearing if it joined with an applicant proposing some commercial 
network programs is of no significance here. Petitioner RAETA's decision to 
amend its application was taken voluntarily, and there is no doubt that had it 
pursued its application as originally filed proposing a full non-commercial 
schedule, its application would have been afforded a full and complete hearing by 
the Commission. 
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for the VHF reservation" and that "the demonstrated economics of inter- 
mixed service compel the conclusion that, were Channel 13 to be reserved 
for educational use, Rochester would for a long time be deprived of a 
third full network program service" (R. 676). In expressing these con- 
clusions, the Commission was merely setting forth the basis for its rule- 
making action, as it is required to do by the Administrative Procedure 
Act, 60 Stat. 237, 5 USC §1001, et seq. Section 4 (b) of that Act, 5 usc 
§1003 (b) provides that the agency, in adopting any rules, must set forth 


"a concise general statement of their basis and purpose." Thus, in point 
of fact, had the Commission followed the course of action suggested by 
petitioners, and not expressed the reasons underlying its decision reject- 
ing the proposal for reservation of Channel 13, its action would have indeed 
been improper. The Commission should not be censured for following 


the dictates of statutory requirement by explaining the basis for its rule- 
making action. 
Moreover, the Commission's statement of policy contained jin its 
Report and Order does not bind it inflexibly to the views therein expressed. 
Petitioner RAETA will have full opportunity in the forthcoming comparative 
proceeding of convincing the Commission within the hearing process that, 
despite the conclusions expressed by the Commission in its Report and 
Order, its application for non-commercial educational use should be 
preferred. Thus, as the Supreme Court stated in National Broadcasting 
Company v. United States, 319 US 190, at 225 (1943) with respect to the 
adoption of regulations by the Commission governing network practices: 
The problems with which the Commission attempted to 
deal could not be solved at once and for all time by rigid 
rules-of-thumb. The Commission therefore did not bind 
itself inflexibly to the licensing policies expressed in the 
Regulations. In each case that comes before it the Com- 
mission must still exercise. an ultimate judgment whether 
the grant of a license would serve the "public interest, 
convenience, or necessity.” If time and changing circum- 
stances reveal that the "public interest" is not served by 
application of the Regulations, it must be assumed that 


the Commission will act in accordance with its statutory 
obligations. 
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Similarly, in the instant case, the Commission must still exercise its 
ultimate judgment as to whether the grant of the RAETA application 
would better serve the "public interest, convenience, or necessity" than 
would any of the competing applications; and this judgment will have to be 
based on the record in the comparative proceeding. And, in this respect, 
the Supreme Court noted in the National Broadcasting Company case, 
supra, "it must be assumed that the Commission will act in accordance 
with its statutory obligations.” 


Petitioners challenge the Commission's rule-making on the theory 
that it prejudges the comparative hearing to be subsequently held on ap- 
plications filed for the channel allocated pursuant to the rule-making 
action (Br. p. 27). Adoption of Petitioners’ position would seriously 
hamper theCommission's vital rule-making function. The mere fact that 
Petitioner RAETA is entitled to a hearing on its application pursuant to 
§309 of the Communications Act does not mean that the Commission's 


rule-making authority must be frustrated. For, in adopting any rule, 
the Commission must perforce express the policy underlying the rule; 


and any such statement of policy may obviously have some effect in sub- 
sequent hearings on applications. But this does not make such an ex- 
pression of policy by the agency an improper prejudgment of future hear- 


ings on applications.'| See Logansport Broadcasting Corporation v. United 
States, 93 App. D.C. 342, 345, 210 F. 2d 24, 27 (1954). As the Supreme 


Court stated in United States v. Storer Broadcasting Company, 351 US. 
192, at 202 (1956): 


We agree that a "full hearing" under §309 means that 
every party shall have the right to present his case or 
defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examination 
as may be required for a full and true disclosure of the 
facts. Cf. 5 USC §1006(c). Such a hearing is essential 
for wise and just application of the authority of adminis - 
trative boards and agencies. 


We do not read the hearing requirement, however, .as 
withdrawing from the power of the Commission the rule 
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making avthority necessary for the orderly conduct of 
its business * * * * 
Thus, petitioners’ right to a future hearing on an application filed as a 
result of the rule-making action in no way precludes the Commission 
from adopting rules clearly within its regulatory authority under the 


Communications Act and of stating the basis for such action. Again, as 


the Supreme Court noted in the Storer case, supra, at 203-204: 


This Commission, like other agencies, deals with the 
public interest. Scripps-Howard Radio v. Federal Com- 
munications Co., 316 U.S. 4, 14, 86 L. Ed. 1229, 1236, 

62 S. Ct. 875. Its authority covers new and rapidly 

__ developing fields. Congress sought to create regulation 
for public protection with careful provision to assure 
fair opportunity for open competition in the use of broad- 
casting facilities. Accordingly, we cannot interpret 
§309 (b) as barring rules that declare a present intent to 


limit the number of stations consistent with a permissible 
"concentration of control." It is but a rule that announces 


the Commission's attitude on public protection against 
such concentration. The Communications Act must be 


read as a whole and with appreciation of the responsibilities 
of the body charged with its fair and efficient operation. | 
The growing complexity of our economy induced the 
Congress to place regulation of businesses like communica- 
tion in specialized agencies with broad powers. Courts 
are slow to interfere with their conclusions when 
reconcilable with statutory directions. We think the 
Multiple Ownership Rules, as adopted, are reconcilable 
with the Communications Act as a whole. An applicant 
files his application with knowledge of the Commission's 
attitude toward concentration of control. 


In sum, petitioners will be afforded a full opportunity to present 
their views to the Commission in the comparative proceeding, ahd the 
Commission's ultimate judgment as to which applicant should prevail 
must be based on the record in that proceeding. Thus, the Commission's 
Report and Order issued with respect to the allocation of Channel 13 in 
Rochester constitutes a wholly proper execution of its rule-making 
authority and in no sense prejudges the comparative hearing on the applica- 
tions for Channel 13. 
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CONCLUSION 


For the foregoing reasons, the Commission's Report and Order 


here under review should be affirmed. 
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Respondents in their brief (p. 15) pose as the governing standard 


in this case "the question of whether the rule adopted has a rational 


relation to considerations properly of concern to the Commission". 
Petitioners in their main brief have demonstrated that there is in| fact 
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no rational basis for the Commission's conclusion that the establishment 
of a third competitive commercial facility outweighs the public interest 
in a first non-commercial educational facility. Considered in its full 
context, the absolute emptiness of the Commission's decision is apparent. 
Rochester is not an isolated case in which the Commission has reached a 
limited conclusion that the needs of educational television for VHF out- 
lets are subordinate to the needs for additional commercial network pro- 
gramming outlets. Rather, it is one of many cities where the Commis- 
sion, in a series of decisions issued on the same date, has uniformly 
concluded that VHF channels should be earmarked for commercial, rather 
than educational, use. The Commission has flatly stated that it does not 
contemplate additional VHF outlets for education, and, indeed, it has indi- 
cated that such VHF outlets for education do not meet a standard of 


"nationwide urgency". Interim Policy on VHF TV Channel Assignments, 
21 RR 1710a, 1710d. 


Chairman Minow, and Petitioners herein, take strenuous issue with 
the Commission's conclusion that there is a nationwide urgency for addi- 
tional commercial programming but no nationwide urgency for educa- 
tional programming. This is the irrational conclusion which must be 
reversed. We submit that, in Chairman Minow's phrase, relief for edu- 
cational television must not "await ultimate resolution of the overall 
UHF-VHF problem" dd., at 1710h), but must be attended to now, in 
accordance with established Commission policies, and in response to an 
urgent and obvious national educational need recognized by all respon- 


sible government spokesmen, including Commissioners themselves. 


The crux of the! instant proceeding is that the Commission has here 
evinced a single-minded concern for the development of VHF television 
as a commercial medium, without regard to the impact which its policy 
has upon the vital non-commercial educational uses which should be 


made at the present time within at least a portion of available VHF space. 


While commercial considerations are not irrelevant to the matter of 


television allocations, such considerations cannot totally exclude educa- 
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tional television objectives from a fair share of the only presently-viable 


television space, which is what the Commission's policy stated here and 
in its series of simultaneous decisions would do. Not even the Commis- 
sion's discretionary boundaries in rule making permit such leeway. 
For, as the Supreme Court has stated in another, but equally relevant, 
context, the Commission "has not been commissioned to effectuate the 
policies of the [Act] so single-mindedly that it may ignore other and 
equally important Congressional objectives." Southern Steamship Co. v. 
National Labor Relations Board, 316 U.S. 31, 47. American education 
deserves better treatment than that accorded to it by such Commission 


action. 
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